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VOL. II. 



685. Jan. T., '85. C. P. Lackawanna Co. 

The City of Scranton v. The D., Ij. & W. R. 

R. Co. 

7hxe»-'Act of SS May, 1874-—Tax Ordinance. 

Act 23 May, 1874, Sec. 20, Clause 33, P. L., authorizing Coun- 
cils of cities of the third class to assess and collect taxes ** for the 
payment of loans to support the government and make the nec- 
essary improvements in said city '* gives an additional power of 
taxation beyond that contained in clause one : it provides for 
taxation for a single purpose, viz., for the payment of loans. 

The two and one half mills tax levied by the City of Scranton 
in 1884, ''for the payment of loans and making necessary im- 
provements '^ held illegal because of indefiniteness of purpose. 

The case was tried without a jury, and the facts are 
fully set forth in the opinion of the Court. 

/. H. Burns, City Solicitor, for the plaintiff. 

E, N. Willard, O. R, Bedford and 7. H. Torrey, 
for the defendant. 

Hand, J. — This is a scire facias tested the 2d day of 
January, 1885, issued upon a tax lien, No. 7, January 
T., 1885, lien book No. 1, page 49, to recover the sum 
of $38.50 city tax levied by the City of Scranton on 
tlie 30th June, 1884, and tiled as a lien against de- 
fendant's property, described as a piece of land in the 
City of Scranton, being the whole of block five (5) 
on assessment map of the Seventeenth ward, and par- 
ticularly described by boundaries. 

The scire facias was served, defendant appeared 
thereto and entered the plea of nil debit, and specially 
that the tax was levied without authority of law, and 
isssue was thus formed. 
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City v. R. RCo. 

The cause came on for trial, and the parties waived 
the right of trial by jury and submitted the case to 
the hearing and judgment of Alfred Hand, President 
Judge, without the intervention of a jury, under the 
Act of 22 April, 1874, P. L. 109. No points were sub- 
mitted in writing by counsel on either side. 

We find the following facts from the evidence pro- 
duced at the trial, to wit : 

I. The City of Soranton levied on the 30th of June, 
1884, a tax of two and one-half mills against, the de- 
fendant on their real estate described in the scire facias 
issued in this case, which tax the defendant refused to 
pay, and the plaintiff thereupon filed her lien for the 
amount of said tax, to wit, $38.50, against the whole of 
block five on the assessment map of the Seventeenth 
ward of said city. 

II. The said tax of two and one- half mills was levied 
by an ordinance of said city '*for the payment of loans 
and making necessary improvements," and was in ad- 
dition to a tax ot ten mills levied " for city purposes," 
three mills " for payment of interest on city debt," and 
one mill "for sinking fund," provided for by the same 
ordinance,and all said taxes have been paid except this 
two and one-half mill tax. 

III. The following is a true copy of said ordinance, 
to wit : 

"An Ordinance Levying a City Tax for the 

Fiscal Year 1884. 
"Section 1. Be it ordained by the Select and 
Common Councils of the City of Scranton, and it is 
hereby ordained by the authority of the same, That a 
tax is hereby levied upon all property, occupation, 
etc., within the City of Scranton, made taxable for 
city purposes, as follows, to wit : Upon all real estate 
property of the first class, ten mills on the dollar of 
valuation for city purposes, three mills for payment of 
interest on city debt, and one mill for sinking fund, 
and two and one-half mills for the payment of loans 
and making necessary improvements; upon all real 
estate of the second class, six and two-thirds mills for 
city purposes, two mills for interest on debt, and two- 
thirds of a mill for sinking fund, and one and two- 
thirds mills for the payment of loans and making the 
necessary improvements, for each dollar of valuation ; 
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City V, R. R. Co. 

npon all real estate property of the third class, on 
each dollar of valuation, five mills for city purposes, 
and one and one-half mills for interest on debt, and 
one-half of a mill for sinking fund, and one and one- 
quarter mills for the payment of loans and making the 
necessary improvements. 

" Sec. 2. Upon all taxable trades, occupations and 
subjects not included in the above clause, there is 
hereby levied a uniform rate of ten mills on the dollar 
of valuation for city purposes, three mills for interest 
on city debt, and one mill for sinking fund, and two 
and one-half mills for payment of loans and making 
necessary improvements. 

" Sec. 3. This ordinance shall constitute the tax 
levy for the fiscal year 1884." 

IV. The bonded indebtedness of the City of Scranton 
at the time the above ordinance was passed was 
$326,800. 

V. A tax for the payment of interest on this bonded 
indebtedness sufficient to pay the interest has been 
levied year after year to the time of this ordinance, 
and a^ tax of one mill has been regulary levied since 
1877 as a sinking fund tax to meet these bonds accord- 
ing to law. 

VI. The city owes as part of the floating debt above 
stated about $16,000 for bridges built and being built 
and culverts under contract, and it will require the 
amount of the two and one- half mill assessment over 
and above the general t^x for city purposes to pay for 
these, for which no loan has Veen provided. 

VII. Aft ordinance has been passed for the purchase 
of a lot fot city buildings, and a city hall is talked of 
as probable at an early day, but no ordinance has been 
passed for that purpose. A copy of said ordinance 
passed is given below. 

VIII. The tax duplicate for the year 1884 will yield 
about $77,246.33 for general purposes, and $48,372.23 
for special purposes, including this two and one-half 
mill tax. The proceeds of the two and one-half mill 
tax in question in this case will be about $18,605. 
The ordinance making appropriations for the year 
1884 made appropriations to the amount of $114,710. 

XIII. While the court will take judicial knowledge 
of the Act of 1874 and its supplements, we find as 
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matters of fact : that the City of Scranton is a city of 
the third class and has accepted the provisions of the 
Act of 1874 and its supplements, and that the following 
portions of said act are the ones specially referred to as 
giving power to the city to levy this tax, to wit: (a) 
clause 1, section 20, P. L. 1874, p. 233, which is as 
follows, viz : 

'•To levy and collect taxes for general revenue pur- 
poses, not to exceed ten mills on the dollar, in any one 
year, on all the real, personal and mixed property 
within the limits of said cities, taxable according to the 
laws of the State of Pennsylvania, the valuation of 
such property to be taken from the assessed valuation 
of the taxable property therein made under the pro- 
visions of law regulating the same." 

(&) Clause 33, section 20, P. L. 1874, p. 242, which is 
as follows, viz : 

"To provide for the assessment and collection of 
taxes not exceeding one per centum upon the assessed 
valuation in any one year on all persons, real and per- 
sonal property, and all other matters and things within 
said city taxable for state and county purposes, for 
the payment of loans to support the government and 
make the necessary improvements in said city." * * 

XIV. An ordinance was passed and may be found 
in the evidence, entitled, ''an ordinance authorizing 
the issue and sale of bonds and specifying the pur- 
poses for which the money realized therefrom shall be 
used ; " but no action has been taken thereunder ; no 
bonds issued, and it is admitted that the City Comp- 
troller notified the councils that it exceeded the limit 
of indebtedness authorized by law. It appropriated 
$121,400. A copy is not herein set forth, as it is 
deemed of no consequence in this issue, and we find 
as a fact that the ordinance is a nullity so far as this 
case is concerned. 

XV. The ordinance which is the authority for levy- 
ing this tax provides that it is " for the payment of 
loans and making the necessary improvements." 
There are no loans to which it can apply except the 
bonded indebtedness referred to in the fourth finding 
of fact above, and no provision has been made specify- 
ing anj^ portion of this tax to be appropriated for that 
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purpose. The only improvements to which it can be 
applied as past improvements are bridges and culverts. 
X VI. The city on the trial of the case decline to 
specify, other than the act itself shows, for what 
specific object, whether of a loan or improvement, the 
two and one-half mills tax was intended to cover, 
asserting that if they misappropriate they can be 
stopped by injunction. 

The whole question in this case, it is claimed on both 
sides, lies in the construction to be given to the clause 
33 of the Act of 1874, P. L. 242. This construction will 
be determined by the answers to be given to the follow- 
ing questions. 

1. Is the limitation of taxation in clause 33 a repe- 
tition or re-enacting of the limitation mentioned in 
clause 1? 

2. If it is not a repetition, but an enlarging and 
enabling clause extending the boundaries of the taxing 
power to twenty mills, then does it provide for only 
one purpose for which the tax may be levied, viz : 
" payment of loans;" or three purposes or objects viz : 
(a) payment of loans, (b) to support the government, 
and (c) to make the necessary improvements. 

Of course it will be seen that if we answer the first 
question above in the affirmative, then this tax was 
without warrant of law. There are some incidental 
facts apparent in the Acts of 1874 and 1875 which point 
in this direction, as for instance that this appears to 
be a general power of taxation, if it is for three 
objects named; also it is a clause repeated 
in the supplemental Act of 1875 and provides 
for general assessriient, classification and lieu 
of all taxes upon real estate. We are how- 
ever clearly of the opinion that the Act of 1874 is to 
be construed as a whole on this subject, and especially 
that this section 20 wich its various "clauses" is to 
be taken together. It would be a narrow construction 
and one in conflict with what we deem to be the in- 
tention of the Legislature, to hold that the two clauses 
mean the same thing. 

We are of the opinion that clause thirty-three was 
intended to give an additional power of taxation to 
the city councils beyond that contained in clause first, 
and this power was to be confined to one specific ob- 
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ject, viz : the paymeat of loans which have been made 
to support the government and make the necessary 
improvements. The two clauses state different objects, 
one for "general revenue," the other ''for the pay- 
ment of loans"; they appear in the same section in 
separate parts, and so separated that a natural signifi- 
cance can be given to each. There is we apprehend 
a reason for their difference. Statutes should be so 
construed as to give effect to all the words therein if 
such interpretation be reasonable, and in harmony 
with the provisions and objects of the statutes. Pot- 
ter's Dwarris on Statutes, p. 188, note. We conclude 
that this clause is confined to the one object for the 
payment of loans, because this is the natural signifi- 
cance of the language used, because it is grammatical, 
and because it is in accordance with the spirit and 
structure of the whole Act of Assembly. It requires 
the introduction of other words in order to make this 
language stating the object for which this power is to 
bfe exercised intelligible, if it means three objects in- 
stead of one. 

The first clause of section 20 authorizes the levy of 
taxes for general revenue not exceeding ten mills. 
This was an essential power to be given to a city and 
for the most transparent and natural object for such 
an incorporation ; it was a power that should be ex- 
pressly granted, not left in doubt or ambiguity. It is 
a power providing for all general wants of a city nec- 
essarily and naturally growing out of its existence as 
a public municipal body-corporate — all such wants as 
could not be specifically enumerated. The other 
clauses of section 20, from clause 2 down to and in- 
cluding clause 32, provide for power to pass ordinances 
for various causes, such as opening and improving 
streets, building bridges, culverts, sewers, suppressing 
tippling houses, preventing contagious diseases, estab- 
lishing hospitals, providing for sanitary regulations, 
removing nuisances, providing a water supply, night 
watch and police, lighting streets, erecting market 
houses, city buildings, lock ups, watch houses, pro- 
viding for exclusive right to supply gas, altering the 
channel of water courses, and various other objects. 
It will be seen that these objects are all of them cov- 
ered by the general terms such as *' the support of 
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the government" and ' 'necessary improvements" used 
in clause 33. It will also be seen that very many of 
them are not covered by the term * 'general revenue" 
used in clause 1. They are extraordinary powers not 
implied in the mere idea of a municipal corporation ; 
they are extraordinary improvements necessary, it is 
true, for the comfort, welfare and peace of community 
or for the growth and health of a city of high order; 
but not such as a city would be warranted in entering 
upon without express authority of law. 

Again as we read the Act of 1874 there are two modes 
of raising money for the objects of an incorporation 
such as a city of the third class. One mode is the 
ordinary annual tax levy for general revenue; the 
other is by loans, pledging the faith of the city and 
the .issue of bonds. 

It was evidently in the mind of the legislature that 
the ordinary tax levy for general revenue would not 
provide for the extraordinary powers granted in the 
clauses enumerated from two to thirty- two and they 
might be a dead letter, because of the wsfht of any 
provision for the money to pay for them. They could 
have provided for it by enlarging the power to tax for 
general revenue, but this would have given too much 

¥ower to councils to increase a continuing burden, 
hey therefore left the raising of this money to be 
provided for by loans. Ample power is given to create 
loans up to two per centum or by a vote of the people 
to a higher point. This power is found in clauses 41 and 
42 and section 11 of the Act of Assembly. It is a power 
well guarded and cannot be exercised without thecitizens 
of the city being aware of it. It is not the increase of 
a debt by the imperceptible and unconscious addition 
of items invited through an unlimited power to levy 
taxes, which has been the ruin of many municipal- 
ities. 

The legislature having therefore arranged for the 
making of these improvements, and the support of 
the government by authorizing a loan, it is clear they 
provided for the payment of this loan by this tax levy 
mentioned in clause 33, putting also a limitation on 
this levy. It is in this mode that we can give effect to 
both of these clauses. 

It is, however, urged by the counsel for the city that 
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clause 33 is an extension of the power to tax for 
general purposes. We answer that it is inconsistent 
with other provisions of the charter, and especially 
with all those provisions which, in regard to finances, 
have provided a definite appropriation of money raised 
by the city. Section 11 of the act provides that the 
specific purpose for which any loan is authorized shall 
be distinctly set out in the ordinance therefor ; it also 
provides that the tax for the gradual extinguishment 
of the bonds and funded debt of the city shall be a 
tax called '*a sinking fund tax," and applied to that 
purpose and no other; and at or before authorizing the 
loan, an annual tax shall be provided for to pay the 
interest and principal within thirty years. 

Now if this assessment of two and a half mills 
is sustained on the plea that it is for loans, it 
is clear that it should be so levied and collected that 
it can be kept separate, its amoant ascertained and 
paid into the treasury as a sinking fund tax. This is 
impossible; for it iS a levy, in the language of the 
ordinance, tor the payment of loans and making the 
necessary improvements. How much for loans and 
what loans, how much for improvements, and what 
improvements? It is answered by the City Solicitor, 
we are not obliged to tell. If we" misappropriate this 
we can be stopped by injunction. He says we have 
loans sufficient to apply it to and improvements that 
are being made or will be made. The evidence showed 
bridges and culverts. These are, however, to be paid 
for under clause 2 out of the general revenue or by 
assessments on real estate benefited thereby, as in 
clause 32, and collected as in clause 33, or by assess- 
mants as provided in clauses 3 and 4 

Again if clause 33 authorizes the levying of a tax for 
the three objects contended for, are the councils not 
shut up to the one per centum there mentioned as the 
complete and only limitation for all taxes? It includes 
in that sense all that is contained in clause 1, as the 
greater includes the less. To pay loans, support the 
government and make necessary improvements is every- 
thing that a city charter contemplates It includes 
general revenue purposes; the clause also authorizes 
an assessment on persons^ which clause No. one 
does not. As before stated, it provides for the 
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assessment, lien, and in the Act of 1875 for 
the classification of taxes. It seems that the position 
of the plain tiflPs counsel necessarily would hold the 
city to this limit of one per cent, for all purposes. This 
would, however, result in the same narrow construc- 
tion before mentioned, which we think the spirit of the 
Act and the necessities of the city as contemplated 
therein forbid. 

It is apparent from the constitution of 1874 and the 
Act of 1874 that the intention is to hold municipal cor- 
porations to fixed and defined limits in regard to in- 
debtedness and the power to increase burdens by taxa- 
tion. An effort to limit the rate of taxation is appar- 
ent throughout the act of 1874. The construction 
which we have given the act fixes twenty mills as the 
outside limit for all purposes, unless it be some speci- 
fic purpose connected with which a power is given to 
levy a special tax, as in clause 44 or in clause 33, to 
pay bonded indebtedness at maturity " in addition to 
other taxes." It would, however, be difficult to ascer- 
tain what, if any, limit would /be given if we should 
hold to the construction claimed by the city solicitor, 
with the ten mill tax for general revenue, the special 
taxes for sinking fund, and other special taxes, and 
then this clause 33 to mean anything that could be 
comprised in " payment of loans " unspecified, '' sup- 
port of the government " and ''necessary improve- 
ments," we would have a kind of definite indefinite- 
ness that contravenes the spirit of the act. 

It is urged upon us that this ordinance and levy is 
in the exact language of the 33d section and therefore 
presumed legal. This does not follow if it were true. 
The courts will inquire into the purpose for which a 
tax levied is to be used, and unless clearly proper will 
restrain it. School Board Appeal, 24 P. P. Smith, 
252; 7 Outerbridge, 351, 356. It however does not ap- 
pear to be true. Upon the construction claimed the 
Act authorizes three objects. The ordinance specifies 
two, ''payment of loans" and ''making the necessary 
improvements." It mingles without specification in 
one assessment a tax which is required to be kept 
separate as a sinking fund tax with one which is not. 
We think this makes a portion of the assessment 
illegal under the Act of 1874, and in such a manner 
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that its proportion cannot be ascertained. Whild we 
have not found as a fact in this case that the intention 
was to levy a tax apparently for one purpose and use 
it for another, which we could not find except on the 
clearest evidence, it is clear that the counsel, with no 
fault of his, was embarrassed with such an inference 
drawn by opposing counsel from the evidence in the 
case. Our examination of the case impresses us with 
the wisdom of the present constitution and the Act of 
1874, which force municipal bodies to first make 
appropriations, avoid indebtedness beyond a cer- 
tain limit, and binds them to a restricted power 
of taxation. It requires skill, economy, and 
watchfulness on the part of councils to manage 
a city like this within these safeguards. . We 
believe the view we have taken of the law in this case 
is the correct interpretation to be given to the Act of 
1874, and that no such harm can come to the public or 
the city from such a view. 

l)eeming as we do this levy to be illegal, judgment 
must be entered for the defendant upon the above 
stated facts and conclusions of law. 

Judgment in favor of the defendant is ordered 
with costs. 



333. April T., '84. C. P. Lackawanna Co. 

Miller v. The E. & W. T. R. R. Co. 

Damages in JUminent Domain — Misbehavior of Arbitrators- 
Future and Constructive Damages, 

A submission to arbitrators of ** the entire question of damages 
to the premises of the plaintiff, actual or constructive, present or 
future" (taking 6f land by a R. R. Co. for tracks, etc.), includes 
such damages only as, under our present law, the plaintiff sus- 
tained by the exercise of the right of eminent domain granted to 
the R. R. Co. in the construction of its railroad. 

Under damages in eminent domain (taking by R. R. Co.), the 
stealing of fruit by the railroad hands, and the danger to the 
plaintiff, his family and his cattle, can not be included; nor can 
the danger from liability to fire on account of proximity to the 
railroad. 



Digitized by 



Google 



COMMON PLEAS REPORTER. 11 

Miller v. R. R. Co. 

It is misbehavior for an arbitratot to listen to an ex parte ex- 
position of the law firom the counsel of one party. 
This submission held to be under Act 16 June, 1836. 

Rule to set aside award of arbitrators. 

This was a submission to arbitrators of '' the entire 
question of damages to the premises of the plaintiff, 
actual or constructive, present or future." 

The R. R, Co. had entered upon and located a rail- 
road, in pursuance of its act of incorporation, upon 
the lands of the plaintiff. The Co. flled a bond and a 
plot of the railroad with a description of plaintiff's 
land where the road crosses it, and the bond was ap- 
proved by the Court. The same day, the plaintiff 
11 led an affidavit of the amount of damages sustained^ 
and of the pendency of suits therefor, ifiiter, this sub- 
mission was made, reciting the construction of the 
railroad over plaintiff's premises, and the erection of 
water tanks on or near his premises, the bond filed, 
and submitting the entire question of damages (ut 
supra) to the arbitrators, who were to make and file 
their award fixing the amount of damages, the award 
to be final, and judgment to be entered thereon. 

The arbitrators made an award in favor of the plain- 
tiff, and included in their award a portion of land not 
belonging to Miller, the stealing of fruit by the rail- 
road hands, the damage to Miller himself, to his cattle 
and horses, to his employees and family. Exceptions 
were filed and at next term and session of court this 
rule to show cause was granted. 

W. H, Jessup, Willard & Warren, for the rule. — 
'*Award to be final," does not prevent its being attacked 
on ordinary grounds. Morse on Awards, p. 87: Mussina 
V. Hertzog, 5 Bin. 387: Horton v. Stanley, 1 Miles,-418. 
Arbitrators are limited to the questions submitted. 
Morse, p. 181: Shaw v. Atkinson, 3 Yeates, 48: Bach- 
man V. Reigart, 3 P. & W., 270: Biggs v. Finch, 5 W., 
478. The remedy where arbitrators exceed their au- 
thority is by exceptions and motion to set aside. 
Morse, p. 211. Arbitrators are bound by the rules of 
law. Morse, p. 216: Govett v. Read, 4 Yeates, 457: 
Krider v. Binder, 1 Ash., 13. 

Arbitrators can testify as to proceedings before 
them. Morse, p. 571: Graham v. Graham, 9 Barr., 
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254: Zeigler v. Zeigler, 2 S. & R., 286: Murray v. 
Henrie, 1 Jones, 412: Roop v. Brubaoker, 1 R., 304: 
Ritchie v. Holbrooke, 7 S. & R., 457: Patten v. R. R. 
Co., 1 Pears., 48: Perry v. Almond, 12 S. & R., 284. 
Ex parte hearings constitute misconduct. Morse, p. 
126: Shabach v. Hoover, 21 P. L. J., 104: Trump v. 
Straw, 1 Pears., 29. Vacating award on motion. 
Morse, pp. 611-613. 

W. H. Oearhart, Q. A, Gates, contra. — The party 
setting the award aside must show that but for the 
mistake, or fraud, the award would have been differ- 
ent. Tomlinson v. Tomlinson, 3 Iowa, 575: Tabor v. 
Jenny, Sprague, 315. Misbehavior must be inten- 
tional, and gross. Cutting v. Carter, 20 Vt., 72: Rheen 
V. Allison, 2 S. & R., 113: Walls v. Wilson, 28 Pa. 
St., 514. Under a general submission, arbitrators can 
decide the law and the facts, and error in either is not 
the subject of complaint : it is the parties' choice to 
be concluded by the award. Smith v. Thomdike, 8 
Me., 119: Jones v. Boston, 6 Pick., 148: Ins. Co. v. 
Oliver, 8 Mass., 410: Bigelow v. Newell, 10 Pick., 348. 
Crabtree v. Green, 8 Ga., 8: Conrad v. Jacksobon, 30 
Ind., 421: Portland Co. v. Fox, 18 Me., 117: Nickolos 
V. Thayer, 14 Ala., 114: Mitchell v. Deschamps, 13 
Rich. (S. C), 9: Porter v. R. R., 32 Me., 539. There 
must be corruption or partiality; it is not what the 
fact is, but what the arbitrator says it is. Mitchell v. 
Curran, 1 Mo. Appeals. 453. The. submission can not 
be set aside for the error of law. Sperr v. Bidwell, 44 
Pa. St., 23. Award will not be set aside for error of 
judgment. Barrett v. Merritt, 11 111., 565: Riimpuss 
V. Webb, 4 Port. (Ala.), 65: Pottle v. McWorter, 13 
111., 454: Smith v. Douglass, 16 III, 34: Ross v. Went, 
16 111., 99. Arbitrators are not bound by the strict 
rules of law. Johnson v. Noble, 13 N. H., 286: Rem- 
elee v. Hall, 31 Vt., 582: Muldrow v. Norris, 2 Cal., 
74: Hays v. Miller, 12 Ind., 187: Pierce v. Perkins, 2 
Dev. (N. C), 250: Ewing v. Beauchamp, 3 Bibb., 
(Ky.), 41. 

An arbitrator cannot be called to impeach his own 
award. Elmater v. Buckley, 16 S. & R., 71. Conse- 
quential damages are allowed by Const, of 1874. Finn 
V. Water Co., 13 W. N. C, 37. Mistake in amount 
of damages is to be corrected by appeal, and not by 
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exceptions. Roberts v. R. R. Co., 1 Brewst., 538: 
Seal V. R. R. Co., 1 Pears., 108. 

Hand, P. J.— (After stating the facts as above set 
forth.) We have no rule of court relating to awards 
under the Act of 1836, but this rule was granted as 
being in a case analogous to the verdict of a jury and 
motion for new trial under our 23d Rule of Court, 
which allows reasons to be filed within four days and 
motion made on the first day of the session of the 
court thereafter. Under our practice we hold this rule 
to be iu time. The first question that meets us at the 
threshold of this case is. Is this a reference under Act 
16 June, 1836, and of an action pending? On the 
state of facts, we conclude that this is a submission 
under Act 1836, and in a pending suit. 

We are now to consider whether or not the excep- 
tions are sustained. A large amount of testimony I^s 
been taken and the case has been fully argued. It is 
not necessary that we should write an extended opin- 
ion in the case, inasmuch as an examination of a few 
of the questions raised satisfies us that this award 
must be set aside. 

The only causes for which an award may be set aside 
are (T) misbehavior on the part of the arbitrators; (II) 
that they committed a plain mistake in matter of fact, 
or matter of law; (Til) that the award was procured 
by corruption or undue means. ' 

It is claimed by defendant's counsel, and exceptions 
are filed accordingly, that all three of these causes 
exist in the present case. Without rehearsing the 
evidence in regard to all the exceptions filed, we shall 
refer in this opinion only to the fourth, fifth, seventh, 
eighth, ninth, tenth and fourteenth exceptions. 

An examination of the submission in this case shows 
what was clearly submitted to the arbitrators. In 
brief, the whole question submitted was ''the entire 
question of damages to the premises of said Miller, 
actual or constructive, present or future." The agree- 
ment of submission recites the construction of defend- 
ant's railroad upon the land and premises of Miller, 
the building of a dam across the stream for the pur- 
pose of supplying a water tank erected on or near his 
premises, and recites the bond filed conditioned for 
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• 

the payment of all damages that may be recovered by 
said Miller in the premises. 

The evidence shows that the defendant is incorpo- 
rated under the Act of 1868, P. L. 62. It also ap- 
pears clearly from the evidence taken and the descrip- 
tion and map tiled with the bond, when taken in con- 
nection therewith, that " the dam across the stream," 
referred to in the agreement of submission, is not on 
the premises of Miller. It is not asserted in the agree- 
ment that it is so situated, it being only asserted that 
the railroad and tank are upon his land. 

The first question which we consider is. Did these 
arbitrators include in their award anything which was 
not included in the agreement of submission to them ? 
It is not disputed on either side, if they did, that the 
award must be set aside. The only legitimate con- 
struction that can be given to the article of submission 
in view of the record of this case, was that the arbitra- 
tors were to consider such damages only as under our 
present law the plaintiff sustained by the exercise of 
the right of eminent domain granted to the defendant 
in the construction of their railroad. Within this lim- 
itation the submission recites the entry on the land 
and construction of the railroad, the erection of the 
water tank, the location of the dam across the stream, 
at which point it would be indicated the water would 
be taken to feed the tank, and from which the arbi- 
trators could ascertain what land was taken for the 
water pipe necessary to feed the water tank. The 
right of eminent domain gave the defendants the right 
to so much land as is necessary for their road, for 
their tank and for the water pipe to the tank; it is 

gossible if the dam was erected upon the premises of 
[iller that any water right taken would be included 
in the right of eminent domain, as construed by the 
Act of 9 April, 1856. We do not, however, pass upon 
that question. We rule this case on other facts and 
questions. It is clear that the agreement does not ex- 
pressly submit the question of the use of water from 
the dam to the decision of the arbitrators. 

Having thus construed this submission, what do the 
facts show ? The evidence clearly shows that the ar- 
bitrators included in their award a portion of land and 
of the stream which did not belong to Miller. The 
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evidence shows that six thousand dollars was allowed 
as damages for use of water on the assumption that 
the stream from the dam belonged to Miller. The tes- 
timony of Davis shows that they took into account 
the stealing of fruit by railroad hands, the danger to 
Miller himself, his cattle and horses about his barn- 
yard when the trains are running — this in addition to 
the expense of fences to be built, — also the danger to 
his employees and family. The evidence shows that 
these damages were based on the assumption that if 
plaintiff was killed or the barn or buildings were burn- 
ed, that under no circumstances could plaintiff recover 
hereafter. In a word, it is only necessary to read the 
testimony of Mr. Davis, one of the arbitrators, to as- 
certain that several matters were included in the 
award which were not contemplated or covered by the 
submission. It is clear that the arbitrators misappre- 
hended the meaning of the submission and what was 
properly included therein. In this they made mis- 
takes both of law and of fact which vitiates their 
award. The rule of law, if their testimony is to be 
taken, that the true measure of damages is the differ- 
ence in market value of the property before and after 
the construction of the road, seems to have been en- 
tirely ignored by the arbitrators. Their award is so 
made that we can not separate the proper and the im- 
proper elements of their finding. 

A portion of the exceptions are based on the allega- 
tion of the misbehavior of the arbitrators. Without 
going into all the evidence on this question, it is clearly 
established that one of the arbitrators listened to an 
ex parte exposition of law from the counsel of the 
plaintiff. It is also in Evidence that he refused -to 
allow the counsel of the defendant to present his view 
of the law, although requested. The motives of the 
counsel or the explanations which he is able to make 
for his own actions are not for us to consider. The 
only question before us is whether in a submission of 
this kind the arbitrator acted properly in listening to 
such an exposition of the law. This question is wholly 
independent of what the law was which was given to 
him. In this case this submission was signed by the 
counsel of defendant. The arbitrator had two inter- 
views in the absence of the other arbitrators with 
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plaintiff's counsel on a question which also affected, 
as we are bound to presume, the award. The other 
counsel was not present, and when the agent of de- 
fendant asked that their counsel might be called, the 
arbitrator in effect informed him that he had already 
obtained the law and was satisfied, without having the 
attorneys present. 

If authorities were necessary to show that this is 
misbehavior in the eye of the law, they ipay be found 
in Morse on Awards, p. 129: Shabach v. Hoover, 21 
Pitts. Leg. J., 104: Trump v. Straw, 1 Pearson, 29. 

•While the court will not ordinarily examine into 
the excessiveness of an award merely, or the question 
of setting it aside, it is proper to remark that from the 
evidence in this case and the elements which entered 
into this award, we are satisfied the damages are ex- 
cessive. 

Without further explanation of the evidence, we 
are satisfied that the fourth, fifth, seventh, eighth, 
ninth, tenth and fourteenth exceptions are sustained 
by the evidence, and that this is a case in which there 
was misbehavior of the arbitrators, and plain mistake 
both in matter of fact and law. 

Inasmuch as this is a submission under the Act of 
1836, and the agreement of submission provided not 
for a confession of judgment by defendant, but only 
for entry of judgment under the Act of 1836, and in 
the language of that Act, which must be an entry of 
judgment by the court, the judgment entered in this 
case is improperly entered and must be stricken off. 

And now, to wit, 14 February, 1885, the Rule in this 
case to show cause why the ward shall not be set aside 
is made absolute, andthe award is set aside and the 
judgment entered thereon is stricken off. 
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No. 46. Orphans' Court, SusquehAnna Co. 

Harris's Estate. 

Revoked Devise — Residuary Estate. 

Where the devise to one of several residuary devisees has been 
revoked) the testator is intestate as to that portion of his estate the 
devise of which is revoked, and it descends to the heirs, subject to 
sale for the payment of legacies whe^e the personal estate is insuffi- 
cient. 

This was an application on the part of certain legatees 
to have the Administrator sell certain lands (as to which 
they claimed the decedent died intestate) for the payment 
of their unpaid legacies. The intestacy claimed by the 
petitioners arose from the revocation of the devise to one 
of several residuary devisees, the petitioners claiming that 
the portion of the estate as to which the devii^e had been 
revoked, went to the heirs under the intestate laws, and 
not to the residuary legatees as claimed by them. 

The facts are fully set forth in the opinion of the Court. 

A. 0. Warren & /Son, D. W. Searle for the petitioners. 

W. W. Watson for the residuary legatees. 

Seely, p. J. — On the sixth of ^arch, 1883, Palmira 
Harris and Jessie Harris filed their petitions in the 
Orphans' Court, setting forth that certain legacies be- 
queathed them by the will of Milton Harris, deceased, 
were due and payable, that the decedent died intestatel 
as to certain lands referred to in the petitions, and pray- 
ing the Court, in the language of the 59th section of the 
Act of 24 February, 1834, to direct notice to be given to the 
proper partieS; and to proceed according to Eauity to 
make such decree touching the payment of the legacies 
as may be requisite and just. 

Following the suggestion of Judge Morrow, made in a 
previous proceeding in this estate, and which accords 
with the precedent in Estate of Catharine M. Linnard, 37 
Leg. Int., 234, a rule was granted on the Administrator, 
C. T. A., to show cause why he should not be required to 
present his petition to the Orphans' Court for authority to 
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sell th(B real-estate of the decedent, made liable for the un- 
paid legacies, notice to be given to the heirs and 
parties in interest. 

Notice has been given to the administrator and to all 
the heirs and devisees, and they have all appeared and 
been heard by counsel. 

It is admitted that the legacies are due and unpaid, 
and that the personal estate of the decedent, not specific- 
ally bequeathed, has been exhausted in payment of debts 
and expenses of administration. 

The residuary devisees object to this proceeding, alleg- 
ing — (1) that decedent di^ not die intestate as to any of 
his lands, but that under the residuary clause in the will 
they are Entitled to the lands mentioned in the petitions ; 
(2) that the Orphans' Court has no power to make the 
decree prayed for; (3) that the petition is improper in 
form and insufficient in substance, and the prayer of the 
petition is too indefinite. 

By the will the legacies are made payable out of deced- 
ent's estate, and, no personal assets being found from 
which to pay them, we think that if the decedent died 
intestate as to any portion of his lands, such portion 
should be first called upon for the payment of these leg- 
acies, and that as to such portion the legacies are payable 
out of lands within the meaning of the 59th section of the 
Act of 24 February, 1834. And this view we think is sus- 
tained by the ruling in Riley's Appeal, 34 Pa. St., 291, 
and in Estate of Catharine M. Linnard, 37 Leg. Int., p. 
234. 

If we are correct in this, and such intestacy exists, then 
the Orphans' Court has jurisdiction and we reach the im- 
portant question in the case: Did Milton Harris die 
intestate as to any portion of his lands ? 

His will, executed Oct. 5, 1874, contains the following 
clause: 

"All the rest and residue of my estate, real, personal, or 
mixed, of which I shall die seized or possessed, or to 
which I may be entitled at the time of my decease, 
(except thirty acres of land on the east end of the lot 
deeded me by Kite and Williamson) I give, devise,' and 
bequeath to my four sons and one daughter, to wit: 
George Harris, Bishop I. Harris, John B. Harris, Loamin 
Harris, and Abbie, intermarried with C. D. Virgil, to be 
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divided between them and among them share and share 
alike, subject nevertheless to a charge or annuity of one 
hundred and twenty-five dollars per year to be* paid to 
my wife, Sally F., each and every year that she may sur- 
vive me." 

On the 8th of January following, he executed a codicil 
containing the following clauses : 

" I do revoke the bequest in my said will contained to 
my son Bishop I. Harris as one of my residuary legatees, 
and in lieu thereof, I give, devise, and bequeath to the said 
Bishop I. Harris, all notes, judgments, and evidences of 
debt that I now hold against him." 

"I give, devise, and bequeath to Jessie, daughter of 
Bishop I. Harris, eight hundred dollars, to be paid out of 
my estate when the said Jessie arrives at full age, and 
until that time the interest of the said eight hundred dol- 
lars to be paid to Palmira, mother of the said Jessie, and 
in case the said Jessie die before she become of full age, 
then the said eight hundred dollars shall revert to my 
estate and be divided equally between my sons and 
daughters, share and share alike." 

He then devises to his daughter Palmira, the thirty 
acres of land excepted from the residuary clause in his 
will. 

It is agreed that the property which passed under the 
residuary clause was all realty, consisting of a grist-mill, 
saw-mill, water-power, and about forty acres of land, all 
of the value of about $4,000. 

The beneficiaries under that clause were five of testa- 
tor's eight children, and it is clear that they would have 
taken as tenants in common. 

At common law every devise of lands was in its nature 
specific, whether passing under the residuary clause or by 
particular description. A reason for this rule was that 
the testator could only devise the real-estate to which he 
was entitled at the time of making his will. A sequence 
of the rule was that lapsed devises did not, like lapsed 
legacies, fall into the residue of an estate, but went to the 
heirs* 

By our Act of Assembly of Apr. 8, 1833, Sec. 10, provid- 
ing that after acquired real-estate shall pass by a general 
devise, the reason above mentioned for holding that a 
residuary devise is specific in its character has been re- 
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moved, and under a similar statute the courts of Massa- 
chusetts have held that both the rule and its sequence 
are avoided, and that now a lapsed devise passes under a 
general residuary clause in a will. Thayer vs. Welling- 
ton, 9 Allen, 283. 

In Pennsylvania, whatever confusion may have former- 
ly existed, it is settled since the ruling in Massey's 
Appeal, 88 Pa. St., 470, that notwithstanding the Act of 
1833 lapsed devises do not go to the residuary devisees. 
In ruling that case in a carefully-considered opinion, 
Warren Woodward, J., said: "The principles of the 
common law had been rules of property for generations 
before 1833, and during a period of almost fifty years after 
the statute of wills was passed, estates had been settled, 
titles had been acquired and conveyed, and counsel had 
advised and instructed clients, on the theory that they 
remained rules of property still." 

Whether this ruling was intended to fully preserve 
the specific character which by the common law belonged 
to a residuary devise, it at all events forbids that we 
should unnecessarily depart from the common-law rules 
of construction. 

Without discussing the distinctions and analogies 
between a lapsed devise, where the testator after the death 
of the devisee, and with full knowledge of it, republished 
his will by the execution of a codicil, with no new pro- 
visions for the devise which had lapsed — and a revoked 
devise; we find the rule at common law stated in Jar- 
man on Wills, Vol. III., p. 17, with reference to tenants 
in common as being that their shares, in case of the fail- 
ure or revocation of the devise to any of them, descend to 
the heirs at law. 

In apparent conflict with this is the case of Kip vs. Van 
Cortland, 7 Hill (N. Y.), p. 346. 

In the report of that case we have not the form or 
language of the codicil, of which however the Chancellor 
(Walworth) says in his opinion: "The codicil shows that 
the testator intended to alter and amend his will by strik- 
ing this clause entirely out of the same"; possibly the 
distinction which has been drawn betw^een the revocation 
of a gift and the revocation of so much of the will as con- 
tains the gift, may have assisted toward the conclu- 
sion reached in that case. In Jarman on Wills, Vol. I., 
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p. 336, and cases cited, a distinction has been recognized 
between the lapsing or revocation of a particular devise, 
and that of a portion of a residuary devise. Id., Vol. II., 
p: 245. 

In the leading case of Skrymsher vs. Northcote, 1 
Swans, 556, it was held, even as to personal property, that 
where a portion of a residuary bequest fails to become 
operative at the death of the testator, the portions thus 
failing will not go to increase the other portions of the 
residuum as a residue of the residue. In that case the 
failure of a portion of the residue was by reason of revoca- 
tion and not of lapse. 

See Redfield on Wills, Vol. II., p. 118. 
Jarman on Wills, Vol. II., p. 368. 

Whatever effect may be given the N. Y. case of Kip vs. 
Van Cortland, supra, the rule that when a share of the 
residue fails it "does not go in augmentation of the residue 
to the other residuary legatees or devisees , but descends to 
the heir at law or next of kin," is recognized by the Court 
of Appeals, N. Y., in the recent case of Floyd vs. Carow, 
88. N. Y., 560 (see p. 571). See also Kerr vs. Dougherty, 
79 N. Y., 327. 

In Williams vs. Neff, 52 Pa. St., 326, where it appeared 
the will had been published after the lapsing of a por- 
tion of the residuary devise, the court ruled that this 
portion did not go to the remaining residuary devisees, 
but to the heirs of the decedent, and in the opinion. Read, 
J., quoted with approval, the following from Jarman on 
Wills: "If the residuary devise itself has lapsed, of course 
the republication of the will is inoperative to impart new 
efficacy to the devise, as well where the lapse affects an 
aliquot share only of the residue, as where it embraces 
the entirety," quoting also the illustration given. 

Following the language thus quoted the English 
editors in later editions have added as follows (see 5 Am. 
Ed., Vol. I., p. 376): 

"And where by codicil the testator revoked the share of 
one tenant in common, and directed that it should* fall 
into the residue and be disposed of accordingly,' it was 
held that these special words did not contain any gift to 
the others, or distinguish the case from one of mere 
revocation of the share." 

The opposing counsel have cited as sustaining their 
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several positions, from Vol. I., p. 336, of Jarman on Wills, 
" If there be a bequest by will to several persons as ten- 
ants in common, and by codicil the testator revoke the 
bequest to one of them, his share will not accrue to the 
others. * * * But if the testator revoke so much of 
his will as contains a gift to one of such persons, here 
if the words that remain are sensible 'pefr se^ and amount 
without further alteration to a gift of the whole, subject 
to the others, these will take the whole, the will being 
read as if the revoked words had never been in it." 

We have alluded to this rule in connection with the 
case of Kip vs. Van Cortland. We think in so far as it 
applies to the case under consideration, it is in favor of 
the petitioners, that the revocation here is of a devise to 
Bishop I. Harris, and not of certain words in the will. 

It seems to us clear that the revocation of the residuary 
devise to Bishop I. Harris did not, by any operation of 
law, open and enlarge the shares of the other residuary 
devisees. 

But it is contended that the codicil itself clearly shows 
. the intent of the testator, that this revoked devise should 
go to the other residuary devisees. 

In revoking this devise, the testator, iii lieu thereof, 
took out from the general residuary estate, the notes, 
• judgments, and evidences of debt which he held against 
the devisee, and bequeathed them specifically to him. It 
is argued from this that the testator intended to sever 
the interest of Bishop I. Harris, and did so in this man- 
ner; and reducing the interest of the other residuary 
beneficiaries by this specific bequest, we must presume 
his intention to compensate them by leaving them the 
interest in lands devised by the will to Bishop I. Harris. 

This intent is purely conjectural. We do not think 
it so appears as to justify a construction of the will in 
contravention of the usual rules of construction. We 
repeat the language of Chief Justice Gibson in Sloan vs. 
Hause 2, R., 31. " In the development of the intention, 
rules of construction, which owe their existence entirely to 
precedent, and without which no two minds would often, 
if ever, arrive at the same conclusion — are indispensable 
to certainty of result." 

It is argued that a 'testator should not be presumed to 
have intended intestacy as to any portion of his estate. 
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This is certainly correct, but must not be carried to the 
extent of creating a devise. Another well-established 
rule is, that whoever claims against the laws of descent 
must show a sufficient written title, which is perhaps only 
another way of saying, that courts do not make but 
simply construe wills. 

Look at this will from whatever stand-point, view it as 
a whole or in its parts, construe it by technical rules alone, 
or seek consistently with them, to ascertain the fairly- 
expressed intent of the testator, and we are unable to dis- 
cover any disposition of the revoked undivided one-fifth 
part of the residuary devise. 

As to the sufficiency of the petitions — they do not 
state when Jessie Harris reached her maturity and 
became entitled to the interest on her legacy, but Pal- 
mira Harris claims all the accrued interest and Jessie 
claims none; leaving the fair inference that Jessie Harris 
had just become entitled to her legacy when her petition 
was filed. 

The petitions and proceedings should have shown 
whether the annuity of $125 to the widow of the decedent, 
had been paid, and whether the widow is still living, so 
that we might protect any interests under this annuity 
charged upon the residuary lands. The only information 
which we have is from the statements of counsel for the 
residuary devisees, that his clients have paid this annuity. 
It is agreed that they have been in possession of and 
enjoyed the benefit of the entire residuary estate, and we 
presume they have thus received full compensation for 
such share of these payments as should be charged to the 
account of this undisposed-of portion. These matters are 
fully in the knowledge of the parties, and to avoid ex- 
pense, they can probably embody them in an agreement, 
and file it. If not, the court will determine through an 
auditor, or in some other way, what, if any interests, in 
preference to those of the petitioners, are to be protected 
in the lands to be sold, and will so mould the final order 
upon the petition to be presented by the administrator, as 
to protect such interests. 

We think the lands as to which intestacy is alleged, 
should have been more particularly described in the peti- 
tions, but all the parties seem to understand and agree as 
to which they are, and we think the administrator will be 
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able from the petitions and agreements, to understand with- 
out danger of mistake, what lands are designated, and he 
can present a particular description of them in his petition. 

We think it important for all parties that their rights 
be adjudicated as speedily as possible, and make such an 
order at present as the petitions and proceedings seem to 
authorize. 

Now, July , 1883, the rules are made absolute so far 
na relates to the one undivided fifth part of the lands 
covered by the residuary devise in the will, and Milton 
Harris's Administrator, with the will annexed of Milton 
Harris, deceased, is ordered and directed to present his 
petition to the Orphans' Court of Susquehanna County, 
praying for authority to sell the said one undivided fifth 
part of said lands, which consist of a grist-mill, saw-mill, 
water-power, and about forty acres of land, into the pos- 
session of which, George Harris, John B. Harris, Loamin 
Harris, and Abbie Virgil entered under said will, for the 
purpose of paying to Palmira Harris and Jessie Harris, 
the legacy of eight hundred dollars and the interest there- 
on, bequeathed them by the codicil in said will; and in 
said petition to inform the court what interests, if any, 
under the annuity charged on said lands in favor of Sally 
F. Harris, widow of decedent, remain to be protected. 
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No. 89. April T., 1888. C. P., Lackawanna Co. 7 April, 1888. 

Crago vs. Darte. 

Judgment Transferred to Another County— Execution— Statute of Limi- 
tations, 

Where a judgment has been transferred from one county to 
another after the five years has expired, without sci. fa. to revive, 
execution can be issued on the transcript in the new county. 

Rule to set aside execution. 

Judgment had been entered against Darte in Luzerne 
County, 22 January, 1876, and had been allowed to sleep 
for more than five years without sci. fa. to revive being 
issued, and then was transferred to Lackawanna County, 
Jan. 19th, 1883, and execution issued. Whereupon the 
above rule was taken. 

F, W. Gunster for the rule. 

S. jB. Price contra. 

The Act gives a new remedy. The judgment in the 
county to which it is transferred has a new form and 
eflTect. It becomes the origin of a fresh lien and the 
source of a new execution. 

Knauss's Apl., 13 Wr., 419. 
See also Hay's ApL, 8 Barr, 182. 

Brant's Apl., 4 Harris, 343. 

Hand, J. — The only question in this case is: Can an 
execution issue upon a judgment transferred from one 
county to another, the period of five years having run on 
the judgment without scire facias in the original county 
before the transfer? 

The Act of 16 April, 1840, authorizes the transfer of 
"any judgment" as an additional remedy to the remedies 
(now) provided by law. This applies to all judgments 
without reference to the time of their existence. The Act 
provides that the case may then be proceeded in and the 
judgment and costs collected by executions, bill of dis- 
covery, Ac, and as to lien, revivals, execution, and so 
forth, it shall have the same force and effect, and no 
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other,' as if the judgment had been entered in the same 
court to which it may thus be transferred. 

In Knauss's Appeal, 13 Wr., 420, it was held that, the 
expiration of lien in the old county had no effect on the 
lien acquired in the county to which it was transferred, 
that the judgment entered by transfer acquired a new 
lien from the date of its entry, which continued for five 
years. Does the expiration of the lien in the first county 
prevent the creation of a lien in the county to which it is 
transferred ? We think not. We must look to the Act 
of 1840 to ascertain this. That provides that any judg- 
ment may be transferred. The lien is not transferred ; 
that is governed by territorial limits. The lien acquired 
in the county after transfer is provided for by the Act of 
1840, " and as to liens," Ac, " it shall have the same force 
and effect as if the judgment had been entered in the 
same court to which it may thus be transferred." 

Now, under the Act of 1840, this judgment acquired a 
lien in this county. It acquired it by virtue of its being 
a judgment and the transfer, not by any vitality given to 
it by virtue of any lien in the county from which it was 
transferred. Hay^s Appeal, 8 B., 182; Brant^s Appeal, 4 
H., 346. Now it is an incident to a lien and judgment 
that the plaintiff may have execution thereof. 

It is, however, urged that in the original judgment, 
execution under the Act of 1836 could not be issued after 
five years without a revival ; and, therefore, if one can be 
issued on the judgment transferred to the new county, it 
would defeat the Act of 1836. The answer to this is, firsty 
that the execution is issued on the new judgment obtained 
by the transfer, which is a quasi judgment, dependent, it 
is true, on the parent stock, but, nevertheless, for all pur- 
poses of execution, sufficiently a judgment ; secondly ^ that 
an execution on a judgment after five years is not void, 
but voidable. The defendant may have it set aside for 
cause shown, but in the original county, if he does not act 
with diligence, the court will not stay the writ. Bailey 
vs. Wagoner, 17 S. & R., 327. 

Hinds vs. Scott, 11 Pa. St. R., 19 ; Speer vs. Sample, 
4W.,373, 

The question in the case before us is, w^hether on a 
judgment in this court entered by transfer an execution 
will be stayed on the mere allegation that five years had 
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passed on the original judgment without a revival' when 
^an execution on the original judgment would only be 
v6idable. We apprehend that the intention of the Act of 
1840 was to require all applications for permanent stay of 
execution should be made in the court having original 
jurisdiction. The judgment there is not satisfied, 
neither has presumption* of payment arisen. It was, 
therefore, in the power of the Legislature to provide for 
its collection in another county without revival. They 
appear to have so provided expressly in the Act of 1840. 
This was the view taken by the court in Knauss's Appeal, 
13 Wr., 421, for although that was a case of an expired 
lien in the first county after the transfer, the reasoning 
applies equally to the case at bar; in fact this very case is 
one supposed to arise, and is met in the decision as a 
s^uence to the question decided. We are, therefore, of 
the opinion that the plaintiff is entitled to execution, and 
the affidavit in this case is not sufficient to warrant a stay 
of the execution. The rule to revoke the rule granted is 
made absolute, and the original rule to set aside the 
execution is discharged. 



1,074. October T., 1883. C. P., Lackawanna Co. 2i Dec, 1883. 

Com. vs. Frank. 

Paper-hangers who hang paper taken from their own store are 
liable for mercantile tax under Act 4 May, 1841, Sec. 10, P. L., 310. 
The paper hung by them is a sale within the Act. 

This was an appeal from an alderman on a suit for 
mercantile tax, under Act 4 May, 1841, Sec. 10, P. L., 
310, brought by the City Treasurer of Carbondale. The 
defendants are paper-hangers and vendors of wall-paper, 
keeping a stock of wall-paper for exhibition and sale in a 
room used for that purpose. Some of the stock is sold 
outright and some is sold and hung by the defendants 
themselves. Judgment was given by the alderman in 
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favor of the Commonwealth for the amount of the tax, 
whereupon the defendant took this appeal. 

The case was submitted to the court in the form of a 
case stated, showing the above-mentioned facts. 

J, E. Burr for the Commonwealth. 

The defendants are not manufacturers of wall-paper, 
but vendors (Norris vs. Com., 3 Casey, 495), and they do 
not come within the exceptions of the Act. 

The Act should be construed so as to divide the 
burden of taxation. Com. vs. Wilson, 1 Pearson, 322. 

W. F. Lathrop for the defendant. 

The defendants are not liable as vendors for the paper 
hung by them ; as to that they are manufacturers. 

The amount of their sales outside of that does not 
amount to $1,000.00. 

Hand, J. — This case comes up originally on appeal from 
an alderman, and by agreement of the parties is changed 
into a case stated. The only question is, whether the 
defendants, who are paper-hangers and vendors of wall- 
paper in the City of Carbondale, keeping a stock of wall- 
paper for exhibition and sale in a room used for such 
f)urpose, at the residence of one of the defendants, are 
iable for a mercantile tax. 

The amount of the sales of paper not hung by them is 
less than the amount of $1,000.00, but if the amount of 
paper hung by them on contract and taken from their 
store is added to such sales, it exceeds one thousand 
dollars. 

We are of the opinion that under the language of the 
Acts of Assembly in the facts stated, defendants are liable 
for the mercantile tax. We refer to Osborne vs. Holmes, 
9 Barr, 333; and Delaware Co. vs.. Dupont, 38 Le^al 
Intel., 65. We also consider that the paper hung oy 
them is a sale within the meaning of the Act. 

Judgment is entered for the plaintiff for (9.35, amount 
of transcript, as agreed. 
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Su|ireme Court. 



City of Scranton vs. D. L. & W. R. R. Co. 

Act 23 May, 1874, Sec. 20, clause 33, P. L., 242, authorises a levy fw 
the payment of loans only ; but for loans made to support the gOTem- 
ment and to make the necessary improyementsi in the city. 

The making of a loan requires a careful consideration and is 
accompanied by an issue of bonds. 

The power of a municipality to impose taxes should not be enlarged 
by any strained construction of a statute. 

Error to the Court of Common Pleas of Lfaekawanna 
County of January Term, 1885, No. 535. 

Sci. fa. sur tax lien by the City of Scranton against the 
Delaware, Lackawanna & Western Railroad Company, to 
recover a tax levied by the city on the property of the 
defendant, under a tax-levy of 2| mills (in addition to the 
ten mills for general revenue), for the payment of loans 
and making necessary improvements, said levy being 
made under Act 23 May, 1874, Sec. 20, clause 33, P. L., 
242. The defendants resisted the payment of the tax on 
the ground that clause 33 of the said act merely author- 
ized a levy for the payment of loans, and, there being no 
loans to pay, the levy was illegal. The court below (for 
opinion see Common Pleas Reporter, vol. II., page 1) 
decided the tax illegal, whereupon this writ was taken. 

/. H. Burns, City Solicitor, for the plaintiflF — Clause 33 
authorizes a tax for two purposes, to wit: paying loans 
and making improvements. The insertion of a comma is 
all that is necessary to make apparent what would seem 
to be the natural meaning of the whole sentence, and this 
would make it read as follows: "For the making of loans 
to support the government, and make the necessary im- 
provements." Suppose a city of the third class had 
accepted the Act 18 March, 1875, P. L., 15, which contains 
this clause verbatim, and is the onlv authoritv in the act 
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for levying a tax, instead of the Act of 1874, it is hardly 
to be supposed that the Legislature only meant to give 
authority to levy a tax solely for the payment of loans. 
Clause 1 is intended to provide for ordinary current 
expenses, and clause 33 for improvements of a permanent 
nature. If the Legislature had intended to restrict the 
tax to the payment of loans, the balance of the sentence 
was unnecessary, for all the loans that a city could make 
would be to support the government or make improve- 
ments. The interpretation of the court below merely 
makes us do indirectly what we could do directly with 
less cost to the tax-payers, viz., one year's interest on the 
bonds. Besides, each improvement contemplated would 
require the negotiation of a loan and a vote of the people. 
Allowing the interpretation of the court below, we can 
still collect the tax, for. the levy specifies that it is for the 

Payment of loans and making necessary improvements, 
'he law does not require a specification of how much for 
loans and how much for improvements. 

Willard & Warren^ G, R. Bedford, James H. Torrey, for 
the defendant — A comparison of the tax-duplicates and 
the general-appropriation ordinance, shows that under the 
guise of a special tax for loans and improvements the 
city levied a tax the proceeds of which they at the same 
time appropriated for other and strictly "general-revenue" 
purposes, there being no loans to which it can apply. 
The act provides for a tax for one purpose only, viz., the 
pavment of loan^. 

Having exhausted their power by levying a ten-mill 
tax, the two-and-a-half-mills levy is w^hoUy void. 

The opinion of the court was filed March 9, 1885. 
Per Curiam. 

We think the learned Judge gave a correct construc- 
tion to the Act of 1874, under which the tax in question 
was levied. It was for the payment of loans only; but 
for loans made to support the government and to make 
the necessary improvements in the city. The making of 
a loan requires a careful consideration and is accompanied 
by an issue of bonds. The power of a municipality to 
impose taxes should not be enlarged by any strained con- 
struction of the statute. Judgment aflSrmed. 
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City of Scranton vs. Gilbert. 

If the ownership of the surface and the underlying coal be severed, 
the separate interest of each owner may be taxed separately : the 
aggregate valuation thereon should be the same as if both interests 
were united in one person. 

If the title to the surface and to the coal be owned by one person, 
they cannot be separately valued and separately assessed. Coal in 
place is taxable as land only : the fact that the aggregate on the 
surface and on the coal beneath is no greater than should be put on 
the land, matters not. 

Error to the Court of Common Pleas of Lackawanna 
County. 

This was a case stated in the court below in the nature 
of a special verdict, the substantial parts of which are as 
follows: 

The City of Scranton is a city of the third class, most 
of which is underlaid with veins of coal of varying thick- 
ness, which coal is being worked out at varying rates, and 
which will in a limited time be exhausted. To a large 
extent the ownership of the surface, and of the underly- 
ing coal, is vested in different owners. The assessors for 
the year 1883 assessed the coal and surface separately, the 
coal being uniformly valued at $30 per foot of thickness 
per acre. The defendants are owners of land in said city, 
and of the underlying coal, each of which, the surface and 
the underlying coal, were assessed separately for the year 
1883. The surface is wholly vacant and unimproved. On 
this assessment the city levied a tax. 

To test the legality of this levy this suit was brought. 

The Court below. Hand, A. L. J., found for the defendant, 
saying, inter alia: 

Under no act of Assembly now in force, nor under any 
that we have been able to find, has coal land, or coal in 
place,. eo nomine^ been mentioned as a subject-matter of 
assessment. It is only under the general term of " real 
estate" or "land" that it comes within the taxing power. 
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While coal in place is land, as held in Caldwell v. Ful- 
ton, 7 C, 483, it only becomes a separate estate, distinct 
from the surface and sub-strata of which it forms a part 
when there has been an actual severance. What amounts 
to an actual severance must depend entirely upon the lan- 
guage or terms of the deed or instrument creating the 
severance. In Caldwell v. Fulton the criterion was that 
the grant should be for all the coal, or to any extent, and 
exclusive in the grantee. Under such a grant the sale of 
the coal becomes a conveyance, absolute in the grantee, a 
conveyance of land, a fee. As such it no doubt may be 
taxable as land and assessed to the proper owner. It be- 
comes then a separate interest, has its separate value and 
takes away value from the surface or surrounding soil, 
which is held and owned by a separate title. Where, 
however, this is not the case, when no severance takes 
place, but the ownership is in the same person as the sur- 
face or soil, there is no law nor reason which requires it to 
be separately assessed. 

The case of Logan v. Washington County, 5 C, 373, was 
decided before. Caldwell v. Fulton had received the full 
attention bestowed upon it by the Supreme Court, and be- 
fore coal rights were fully defined in this country. The 
latter case gives a full and explicit note of interpretation 
which for all purposes fixes the status of coal interests and 
enables assessors to determine as well as owners what estate 
in coal exists. The case of Logan v. Washington County 
also lays down a fair rule for the amount of assessment, 
and in effect is in the line of the decision of Caldwell v. 
Fulton so far as regards the ownership for purpose of tax- 
ation. 

In the language used by Lewis, Judge in Logan v. Wash- 
ington County, the interests in the coal and soil or surface 
are spoken of as a divided ownership of the land, and while 
there appears some hesitancy in arriving at the conclu- 
sions there reached, and two of the judges dissented, we 
claim that Caldwell v. Fulton settled conclusively what- 
ever doubts appear in the former case. 

In the case of Sanderson et al. v. The City of Scranton, 
decided at the last term of the Supreme Court, MSS. opin- 
ion, while the single question wa swhether the instrument 
of writing was a mere lease poperly so called or virtually 
a sale of the minerals in place, it was assumed both by 
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the Court below and the Court above that if it was the 
latter the vendee must pay the tax. The Court then say, 
" We are of opinion that there was such a severance of the 
surface frgm the underlying strata as created a divided 
ownership in these distinct portions of the land. It is the 
duty of the assessors in the several counties to take an 
account in the form directed by law, of all houses, lands, 
etc., and to assess and value the same at the rate or price 
for which they would sell at a bona-fide sale after full pub- 
lic notice." 

These principles justify a separate assessment as land of 
surface or soil and coal when an actual severance takes 
place, to the respective owners, but there is no authority 
for such separate assessment when the soil and coal remain 
in one owner and one title. Undoubtedly the proper 
mode of assessment is that laid down in Sergar v. Wash- 
ington County. The owner of surface and eoal should be 
assessed with the fair market value at public sale, and for 
uniformity and equalization the same value should in 
cases of severance be divided between the two owners in the 
proper proportion. 

From the foregoing principles we declare the following 
as the rules that should govern the assessment of a piece 
of land considered in common parlance as coal -land : 

1st. When the surface and soil with the coal are owned 
by one persbn there should be one assessment, as " land." 

2d. When there has been an actual severance of the 
coal from the su^rfkce either by a reservation or express 
grant the owner of the surface should be assessed with his 
interest and the owner of the coal with his interest, but no 
higher Valuation should be put on the two interests taken 
separately than there would have been if both had contin- 
ued in the same person, both interests to be assessed as 
"land." 

I. H. Bums, jB. F. Killam for the plaintiflF. — Land and 
the buildings thereon are valued separately. There is no 
law against this form of assessment. This form does not 
alter the total valuation in the least, and it does not in- 
crease the taxpayer's burden. Logan v. Washington, 5 C, 
373, does not say that the surface and the coal riaay not be 
valued in separate items when owned by the same party. 
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Willard and Warren for the defendants. — All taxation is 
the creature of law and must be levied by the authority 
of the Legislature, Burroughs on Taxation, 104. Matters 
not specified as . real-estate (Act 1834) cannot be taxed, 
Bridge Co. v. Fraily, 135 R., 422. Coal in place, separated 
from the surface, may be taxed, Logan v. County, 5 Casey, 
373; Sanderson v. City, 14 W. N. C, 409, but nowhere 
has it been held that an assessor may separate the surface 
from the coal, or one stratum of coal from another, and make 
a separate assessment of each. 

The opinion of the Court was filed March 9th, 1885. 

Per Curiam. — Coal in place is undoubtedly a portion 
of the real-estate. It is a part of the land. If the own- 
ership of the two be severed, the separate interest of each 
owner in the land may be taxed separately, Logan v. 
Washington County, 5 Casey, 373. The aggregate valua- 
tion thereon should be the same as if both interests were 
united in one person. If the title to the surface and to 
the coal be owned by one person, they can not be sepa- 
lately valued and separately assessed. When thus owned 
they are indivisible parts of the land for all purposes of 
taxation. No act of Assemblv authorizes coal in place to 
be taxed as coal. It is taxable as land only. The fact 
that the aggregate valuation on the surface and on the 
coal beneath is no greater than should be put on the land, 
matters not. The separate valuation of the coal is wholly 
unauthorized and therefore can not be sustained. Judg- 
ment affirmed. 
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Supreme tfonrt. 

Lee vs. Woolsey. 

If an employee is, in haste, called upon to execute an order requir- 
ing prompt attention, he is not to be presumed necessarily to recol- 
lect a defect in machinery, or a particular danger connected with his 
employment, so as to avoid it. It would be most unreasonable to de- 
mand of him the thought and care which might be exacted when 
there is more time for observation and deliberation. 

When the employer suddenly comes into the place of a foreman, 
personally directs the work, and gives emphatic orders to move 
quickly, the care to be exacted from the employee, is just that which 
laborers of ordinary prudence would exercise under like circum- 
stances. 

The plaintiff must show a case clear of concurrent negligence, but 
when the measure of care which he ought to have exercised shifts 
with the circumstances, or has been varied by the conduct of his 
employer, the jury alone can determine whether he negligently per- 
formed his duty. 

Error to the Common Pleas of Lackawanna County, to 
No. 139, April Term, 1880. 

This was an action on the case for damages to the 
person of the plaintiff, caused by the negligence of the 
defendant in prematurely ordering the machinery about 
which the plaintiff was working, to be started, thereby 
causing a plank to fall which, striking the plaintiff, who 
was standing below, broke his arm and caused other 
injuries. 

The plaintiflF, S. S. Lee, was at work on a building which 
was being erected by James Woolsey, the defendant, and 
was engaged with others in raising large rafters to the 
roof of the building, by means of a gin-pole, rope and 
tackle, and a gin moved by a horse. The gin-pole was 
inside the building, projecting up through the floor-beams 
through a space of about ten by twelve feet. The men 
above, after the sticks of lumber were raised above the 
opening, placed a couple of planks or scantling over the 
opening upon which the men walked to take away the 
rafters when they came up. Then the planks on the 
opening were removed because when the rope was drawn 
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tight they might be thrown down, and after that, a signal 
was given to start the horse and hoist the next load. Just 
before the injury complained of, a rafter had been hoisted 
and let down on the upper floor, when Woolsey, the de- 
fendant, came into the building. The tackle was un- 
fastened and lowered to those below, and fastened to a 
fresh rafter some distance from the foot of the pole, by the 
plaintiff*, contrary to the usual manner, and the horse 
started up before the planks were removed, whereby the 
planks were thrown down, striking the plaintiff: The 
witness, Fashold, said in answer to the question why they 
did not get the scantling out of the way this time, " Too 
much of a hurry." Q. What did he, Woolsey, say? A.. 
He said, This goes pretty damned slow. Q. What did he 
do then? A. Started the machine and said, *Go ahead, 
and get this stock up.' Q. Did he give any signal? A. 
No sir, he just hollered; it wasn't to any special one; the 
man below ought to give the signal because he was hitch- 
ing on the ropes. Q. If you had placed a rafter in its 
proper place and had taken off* this scantling and laid 
that aside, would you let those below know you 
were ready? A, Yes, sir, certainly. Q. Woolsey gave 
them warning or notice to go ahead before you did that? 

A. That is the idea, that is how it happened 

{Cross-examination). Q. What did he say? A. He came 
up and began to complain a little about the work going 
rather slow. Q. Who did he speak to? A. He spoke to 
everybody on the roof. It was an insinuation, and we 
took it. Q. After that insinuation, what happened next? 
A. We went to begin hurrying the thing up. Q. What 
did he say? A. He said, ^ Go ahead with that thing, hoist 
the stock up.' Q. Who was he talking to? A. He 
hollered right out, it wasn't anybody in particular. Q, 
Then did the horse start immediately when he said this ? 
A, Yes, sir. The witness, Daniel Lee, testified that 
Woolsey made them take the stick that had just come up 
back in a diff*erent way from what they had before, and 
as they got the stick back and before the plank or scant- 
ling were removed, hollered "Hoist away," Woolsey 
hollered, "All right, hoist away." The rope moved and 
ghoved the planks off*." 

. The Court below granted a non-suit on the ground of 
contributory negligence on the part of the defendant, in 
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not first moving the rafter up to the pole, or seeing that 
the way was clear. The Court afterward refused to take 
off the non-suit,|in the following opinion by Ha.nd, A.L.J. : 

This is an action for negligence. It is alleged that 
plaintiff is an employee of the defendant, but claimed on 
the trial by defendant that he was not. So far as this 
question is concerned, it must be assumed that he was. 
It is also claimed by defendant that the defendant's act 
had no casual connection with the injury sustained by 
the plaintiff. On the argument of this rule, we assume 
also that this cannot be inquired into, inasmuch as we 
would have referred that question to the jury. We gave 
very strict attention, as we are compelled to do in cases of 
this kind; to the plaintiff's testimony on the trial, and, 
until compelled to decide on the motion for non-suit, 
intimated to counsel that we were open to conviction on 
the question of contributory negligence. We trusted that 
he could point us to some authorities on that subject, 
which would relieve us from responsibility, but trusted in 
vain. Not an authority of any kind was vouchsafed us. 
We have carefully examined a great number of authori- 
ties, and while difficulties always cluster around this 
question, and the minds of judges have wavered and 
crossed the line each way, and often have found relief by 
the easy mode of burdening the jury, we are satisfied of 
two positions as fully established by our decisions. 

First — That, as between employer and employee, the 
plaintiff cannot recover if he has been guilty of contribu- 
tory negligence. 

Second — The Court should decide, when asked whether 
the plaintiff's testimony shows a clear case of contributory 
negligence, and if it does, either grant a non-suit or give 
binding instructions to the jury. Smith vs. Railway Co., 
11 N., 450, 475. 

A third position is discussed at length in the decisions 
and elementary works, and that is whether the plaintiff 
must not free himself clearly from a reasonable suspicion 
raised by the evidence of contributory negligence. We 
shall not discuss that question, for in our investigation 
our mind is forced to hold that, unless the facts show a 
clear case of contributory negligence, we ought to take off 
this non-suit. We therefore meet this single question. 



Digitized by 



Google 



38 COMMON PLEAS REPORTER. 

Lee vs. Woolsey. 

Does the evidence here show that the plaintiflf, by his own 
negligent act or want of care, contributed to this injury ? 
The facts, fairly adduced from the evidence, are as follows: 
The plaintiff was in the employ of the defendant. The 
defendant was one of the contractors for the erection of 
the Academy of Music. It was plaintiff's duty to work 
preparing the roof of the building, which was not yet put 
up. On the day of the injury he was engaged with others 
in raising the jack-rafters to the upper floor of joist, which 
was in place. A space had been left between the joists of 
from nine to twelve feet, the width of two joists, for the 
purpose of hauling up these rafters through the floor. 
The plaintiff had been in the employ of defendant about 
twenty days, and the hoisting had been going on for ten 
days or two weeks. A gin-pole had been el-ected by 
Rymer, one of plaintiff's foremen or contractors, for the 
purpose of raising the rafters and other timber. This gin- 
pole ran through and above the opening, and had 
attached to it ropes and tackles, so arranged that one rope 
ran down and out to a gin located outside of the building, 
which was revolved by a horse in charge of a driver. 
This tackling was arranged so as to conveniently hoist 
any weight perpendicularly from the bottom of the gin- 
pole to the joist above. No snatch-block was located so 
as to draw any timber horizontally to the foot of the gin- 
pole before hoisting. We remark, also, and shall refer to 
it again, that there is no evidence that defendant knew 
that they were using this gin-pole to draw timbers hori- 
zontally to the foot of the gin-pole. For the convenience 
of the men on the upper floor, who received the rafters as 
they were hoisted, one or two planks were placed across 
the opening between the joists and near the gin-pole. 
These planks were used for scaffolding and to rest the 
rafters upon after they had been hauled through the 
opening, previous to loosening the tackling and moving 
the rafters one side on the upper floor. It was necessary 
to remove these planks before the rafters reached the 
opening in order to let them through, also as matter of 
safety, to save their being slid one side by the rope and 
tackling, if it did not draw up perpendicularly. When a 
rafter had been received, and the persons above were 
ready to receive another, the word " all right" would b^ 
sent down to the man at the foot of the gin-pole, and he 
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would signal to the driver, who would start the horse. 
At the time of this accident, the tackling had been let 
down from above after a rafter had been hoisted, and the 
plaintiff had hitched it to another rafter, which lay, not 
at the foot of the gin-pole, but a distance of from eighteen 
to thirty feet off. The plaintiff testified that it had moved 
two-thirds of the way, and was within ten feet of the gin- 
pole when the accident occurred. After he had hitched 
the rope to the rafter, he says he heard the defendant — 
who a few moments before had come from the rear of the 
building to the upper floor — holler "all right." The 
horse was started, and as the rope and tackling drew the 
rafters toward the gin-pole, it slowly moved the plank 
above, which had been laid across the opening, until one 
end was shoved off, when it came down, struck and 
injured tBe plaintiff. The allegation is that Woolsey 
hollered "all right" too soon, before the plank was re- 
moved, and that this was the cause of the accident, and 
the negligence for which the defendant is liable. 

Admitting for the sake of the argument, that this evi- 
dence shows a case for the jury against the defendant in 
the absence of other evidence, do these and the other 
undisputed facts of the case show that the plaintiff by his 
want of care contributed to the injury? As we read the 
testimony we think it clearly shows a case of contributory 
negligence. 

The plaintiff's testimony and that of others of plain- 
tiff's witnesses shows that he could see the opening, in 
fact it was part of his duty to guide by a guy-rope the 
rafters to the opening so that they could pass through ; 
he knew it was dangerous to allow the horse to start 
before the way was clear; he testified that the rafters that 
were ready were hoisted right side of the pole, and some 
timbers that were not ready to hoist were throwed off * * 
back on the stage. 

Oakley, also one of his witnesses, says: "The timbers 
were put near the gin-pole generally before they were 
drawn up; this one" (referring to the one that did the 
injury) "was not so placed." The plaintiff himself at- 
tached the rope to the timber before they were ready 
above ; and he did this, not at the foot of the gin-pole, but 
eighteen feet away from it, thereby giving, as one of the 
witnesses calls it, a bulge to the rope, or a slant, which. 
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when drawn up, caused the accident by moving the plank 
above. If he nad first moved the rafter up to the pole, 
the accident could not have occurred, or if he had waited 
before attaching the rope to the rafter, until he had seen 
the way was clear, the accident would not have happened. 
From these acts, and the knowledge of the plaintiff in the 
business in which he was engaged, we conclude that he 
contributed to the injury by the want of that care which 
he was bound to exercise. 

In this review we have said nothing in regard to the 
words of the defendant being the direct cause or not of 
the injury. He complained in language more forcible 
than proper or elegant, of the slow manner of the persons 
at work. One of the witnesses, who was by him, said he 
spoke to no one in particular, but wished the stock 
hoisted more rapidly. If this was all that he did, and did 
not interfere with the manner of hoisting, but had only 
the intention of speeding the work consistent with safety, 
it might raise the question as to whether the accident was 
not occasioned by the negligence of a co-employee. There 
is another fact which we have not touched upon, and that 
is, the driver of the horse — a witness of plaintiff's — testifies 
that he got the signal to start from below. We have pre- 
ferred to view these and other facts relating to the defend- 
ant's negligence as wholly to be left to the jury, and place 
the case solely on the ground of contributory negligence. 
If, in this view, we do any injury to the defendant, a review 
of the case will prevent any serious result. 

As our examination has revolved around the single 
question stated, we deem it only necessary to cite the fol- 
lowing authorities as sustaining our position : 

Wharton's Law of Negligence, Sec. 243, edition 1874, 
Ibid., Sec. 427. 

Waters vs. Wing, 9 Sm., 212. 

Hays vs. Gallagher, 22 Sm., 141. 

Penna. Canal Co. vs. Bentley, 16 Sm., 30. 

Penna. R.R. Co. vs. Fortney, 9 Norris, 323. 

Railroad vs. Norton, 12 H., 465. 

City of Scranton vs. Hill, 6 Out., 378. Reversed with- 
out a venire. 

Gerety vs. R.R. Co., 31 Sm., 274. 

Sykes vs. Packer, 3 Out., 465. 

Dodger vs. Wanamaker, 38 Leg. Intell., 458. 
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The rule in this case to strike off non-suit is discharged, 
and motion to strike off denied. Exception noted for 
plaintiff and bill, sealed. 

Whereupon the plaintiff took this writ, assigning for 
error; (1) granting a non-suit; (2) refusing to take it off; 
(3) deciding the plaintiff could not recover because guilty 
of contributory negligence ; (4) refusing to admit the ques- 
tion, "Did you afterwards undertake to hoist or start a 
stick without taking those planks away ?" Objected to by 
counsel for defendant because they do not propose to show 
that Woolsey knew of the change of the mode of raising. 

8. B. Price for the plaintiff. The plaintiff ought not to 
be charged with contributory negligence because he was 
acting at the time entirely under the direction and con- 
trol of his employer ; he was not obliged to anticipate the 
negligence of his employer, because Woolsey's act was the 
more proximate cause of the injury. Sherman & R., on 
Neg., 12, 3d Ed.; Pavne vs. Reese, 4 Out., 302. As to 
Lee being able to see tne planks move, and avoid them — a 
plaintiff suddenly put in danger is excusable for omitting 
some precautions, which he ought to have observed, had 
his mind been clear. Sherman & R., on Neg., 37, Sec. 
20; Reeves vs. D. & H. C. Co., 30 Pa. St., 454. A master 
is liable to his servants for his own negligence. Johnson 
vs. Bruner, 61 P. S. R., 58. The question of negligence 
was for the jury, R. R. Co. vs. McElwee, 67 P. S. R., 311 ; 
Railway Co. vs. Pearson, 72 P. S. R., 169 ; Crissey vs. Railway 
Co., 75 P. S. R., 87. The plaintiff may recover though he 
did not use due care, if his negligence in nowise caused 
the accident resulting in his injury. R. R. Co. vs. Bod- 
rou, 92 P. S. R., 480. 

fl". M, Hannah for the defendant. The plaintiff must 
show a case clear of contributory negligence. Waters vs. 
Wing, 59 P. S. R., 211; Hays vs. Gallagher, 72 P. S. R., 
136 : Woolsey did not signal to those below. The plain- 
tiff used the machine in an unusual and improper 
manner. He could have seen and avoided the results. 
Sykes vs. Packer, 99 P. S. R., 468. This case is outside 
Page vs. Reese, 4 Out., 307 ; and Longenecker vs. R. R. 
Co., 42 L. I., 59. The Court rightly took the case from 
the jury, R. R. Co. vs. Stinger, 78 P. S. R., 225; City. vs. 



Digitized by 



Google 



42 COMMON PLEAS REPORTER. 

Lee vs. Woolsey. 

Hill, 102 P. S. R., 387. If the defendant was negligent 
the plaintiff was equally so, and the responsibility could 
not be apportioned. R. R. Co. vs. Norton, 24 P. S. R, 465; 
R. R. Co. vs. Armstrong, 49 P. S. R., 193. 

The opinion of the Court was delivered March 16th, 
1885. 

Trunkey, J. — ^At the time of the accident the plaintiff 
was engaged in dangerous work, most of the circumstan- 
ces of which are stated in the opinion of the Court below 
on refusing the motion to take off the non-suit. Had the 
learned judge put more stress on the conduct of the de- 
fendant, it is probable that he would have submitted the 
case to the jury. The testimony warrants belief that 
while the work was in progress the defendant went to the 
men on the upper floor, complained of slow performance, 
and ordered the men to " go ahead and get the stock up ;" 
that prior to that occasion the men removed the planks 
before calling to those below that they were ready, but 
that time they were not removed because there was "too 
much of a hurry;" and that the plaintiff heard the de- 
fendant say " all right," which was the signal for the horse 
to start, and the horse was started without the plaintiff 
knowing whether or not the planks had been removed. 
The act of the defendant was closely connected with the 
fall of the plank. He was earnestly, if not angrily, press- 
ing the laborers to haste, and giving them orders which 
he had not done before ; and it would have been strange 
had they exercised their usual care and thoughtfulness. 

If an employee is, in haste, called upon to execute an 
order requiring prompt attention, he is not to be pre- 
sumed necessarily to recollect a defect in machinery, or a 
particular danger connected with his employment, so as 
to avoid it. A prompt and faithful employee suddenly 
called upon by a superior to do a particular act, cannot be 
supposed to remember at the moment a particular danger 
incident to its performance, of which he had previous 
knowledge; and it would be most unreasonable to demand 
of him the thought and care which might be exacted 
where there is more time for observation and deliberation. 
Wharton on Negligence, § 219. Like principle should be 
applied to the facts in this case. When the plaintiff was 
hurt he was working under the eye and voice of his em- 
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ployer, who was urging speed, and saying " all right." He 
might have looked to see whether the planks were re- 
moved, and he might have taken time to have placed the 
jack-rafter at the foot of the gin-pole before starting the 
horse, bat is it reasonable to exact such care of a laborer 
when his employer suddenly comes into the place of a 
foreman, personally directs the work, and gives emphatic 
orders to move quickly? The care to be exacted of the 
plaintiff is just that which labrorers of ordinary prudence 
would exercise under like circumstances, and if the plain- 
tiff did exercise it his action shall not be defeated on the 
ground of concurrent negligence. 

Although the plaintiff was an actor in the act which 
resulted in his injury, whether he exercised due care 
under the circumstances is a question for the jury. He 
must show a case clear of his concurrent negligence, a 
case resulting exclusively from the negligence and wrong 
of the defendant, but when the measure of care which he 
ought to have exercised shifts with the circumstances, or 
when the care which ought to be exacted from an em- 
ployee has been varied by the conduct of his employer, 
the jury alone can determine whether he negligently per- 
formed his duty. Only when the plaintiffs testimony 
clearly shows his concurrent negligence, may the Court 
order non-suit on that ground. We think the testimony 
ought to have been submitted, and the first three assign- 
ments are sustained. 

The fourth assignment is not well taken. No founda- 
tion was laid for admission of the rejected testimony. 

Judgment reversed and procedendo awarded. 



Hosie vs. Egerton. 

A decree of the court under Act 12 June, 1878, P. L., 184 (indebted- 
ness; newly-erected boroughs), is not an assessment such as creates a 
a lien or an incumbrance, within the meaning of a covenant against 
incumbrances, and to pay taxes already assessed. 

Error to the Court of Common Pleas of Lackawanna 
County. This was a case stated for the opinion of the 
court, wherein James P. Hosie et al. were plaintiffs, and 
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Raymond Egerton et al., administrators, were defendants, 
to No* 97, June T., 1884, the material facts of which areas 
follows: 

In 1876 the Borough of Archbald was formed from a 
part of the Township of Blakely, Lackawanna County 
(then Luzerne). On February 17, 1881, the court, under 
Act of 12 June, 1878, P. L., 184, made a decree ascertain- 
ing the indebtedness of the Borough of Archbald, and 
ordered that the sum be paid by a special tax within 
three years, and that the borough should assess and levy 
in the month of April in each year of the said three years, 
beginning with April, A. D. 1881, a tax of ten mills on the 
assessed valuation. By deed dated 15 December, 1881, the 
defendants conveyed certain lands to the plaintiffs, the 
deed containing a covenant by the grantors that the land 
was free and clear of all incumbrances, and that the 

?;rantors would pay all taxes theretofore assessed upon the 
and. 

This suit was brought to ascertain who was liable for 
the special taxes for the years 1882 and 1883, the plaintiff 
contending that the action of the court in its decree of 17 
February, 1881, amounted to an assessment of the taxes, 
though they were not collected until the following years. 

The court below, Hand, A. L. J., gave judgment for the 
defendants, saying, inter aiia, The Act 12 June, 1878, 
giving the court power to act, did not change the charac- 
ter of the taxes to be levied. It was passed alone for the 
purpose of ascertaining the indebtedness and apportioning 
it among the several boroughs. 

After the sale, all taxes that were not then incum- 
brances were liable to be paid by the purchasers. . . . 
The proceedings and order and decree of the court did 
not, within the meaning of the act, make a lien, nor an 
assessment, nor an incumbrance. The ordinary and 
proper authorities levied and assessed the tax. The court 
simply provided, under the Act of Assembly, a mode and 
time for the proper municipality to pay its debts. The 
defendants were only liable for the taxes of 1881, the year 
in which their conveyance was made, and were not liable 
for the years 1882 and 1883. Judgment entered on the 
case stated in favor of the defendants, with costs. 
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/S. B. Pricey for plaintiffs — The taxes were assesed before 
conveyance. The Act 'df 18^8 substituted ihe court for 
the taxing officers, and when the decree of the court was 
filed, the tax war aaSi^^d and levied. ' It was hot neces- 
sary to make it coni|Jl)erte,*that the duplicate bfe made and 
the tax extended Agaihst 'eich^rson. Cooley on Taxa- 
tion, 258, Wells vs. 6WJrth;55 iPai St., 159; Even if not 
assessed before the cotiyeyfincie, th(e taxes were ah incum- 
brance. Shaffer vs. Qreen, 6,Norfis, 370,, A liability is 
an incumbrance. 1 Bbhv/ Djq^j, 686. Encumbrances; 
Hutchihs yg. l^boijy, SO/y^,, 6^5;; M^ Pillsbury, 

5 Wis., 407. The word encumbrance .is not confined to 
cases of liens. Rawle on Gov., 4th Ed., 94; Seitzinger 
vs. Weaver, 1 Rawle, 377; McKej^xian. vs. Doughman, 1 
P. A W., 417. * If. the ta.xes wer^ a^jasseci after the con- 
veyance, they relate^ t9, apd were, an iacumbranee from 
the date of the decree. Hutchini^ vs. Moody, 30 Vt, 656; 
Pierce vs. Brew, 43 Vt, 292; Rundle vs. Lafeey,' 40 N. Y., 
514; Long vs. Maler, 5 Ohio, 272. 

W, W. Lathrope, for the defendants. — A covenant against 
encumbrances is not broken , by the subsequent assess- 
ment of a tax. Jackson vs.' Sassajxiaii/ 5 Casey, 109; 
Cochran vs. Guild, 106 Masp., 29; Barlow vs. Bank, 63 N. 
Y., 399. The court did -not assess the taxes. The court 
ordered that the boroughs sljould assess and levy. The 
assessed valuations were not then known. ; 

'The opinion of tliie court was iBled March 9th, 1685. 
Per Curiam.— The learned Judge committed no error 
entering in judgment in fayor of ^d^^^ on the case 

stated. The opinion of the .court,: jGiled oh entering the 
same, fully sustains the conclusion at which it arrived. 
Judgment affirmed. . ^^ ;' 



•.11 .!• . 



li ■ -.il':'.. •.-...^ i' . w: i 



Digitized by 



Google 



46 COMMON PLEAS REPORTER. 

Woodbridge vs. R.R. Co. 

Woodbridgc vs. The D., L. & W. R. R, Co. 

Where a child of tender years is enticed on to a slowly-passing . 
train by other boys thereon (riding by permission of the brakeman) 
and is injured thereby, there being no evidence that the brakeman 
(at his post of duty) saw him, the injury is not from negligence of 
the railroad company or its employees. 

Where a child of tender years runs out of the house without the 
knowledge of its parents and is injured on the railroad, the parentfli 
are not necessarily chargeable with contributory negligence, nor is 
the child a trespasser in the sense that one of mature years would be 
under like circumstances. 

Error to the Common Pleas of Lackawanna County. 

Action of trespass on the case by E. P. Woodbridge and 
Bedelia, his wife^ against the Delaware, Lackawanna and 
Western Railroad Company, to recover damages for the 
death of plaintiff's child, caused by alleged negligence of 
the defendant's servants. 

On the trial before HAiPDLEr, P. J., the following facts 
appeared:* 

Thie plaintiff, at the time the injury occurred, viz.: the 
26th day of November, 1879, was a laboring-man, and his 
family was dependent on his labor for support. At the 
time, he resided in the towft of Babylon, situated on the line 
of defendants' railroad, about three miles from the city 
of Scran ton. His house was built on a corner-lot, with 
a street running parallel with the railroad, from which 
another street run at right angle to the bank of the 
railroad. At the point of intersection the embankment 
of the railroad wa& about nine feet above the grade of the ^ 
street, as it was also about the same height above the 
grade of his lot, which extended to the railroad. The de- 
rendants built a pair of steps from the grade of the 
Itreet to the grade of the railroad. This street, and the 
railroad, from the point of intersection, formed the princi- 
pal thoroughfare from the town to the railroad station. 
From the rear door of plaintiff's house, the place where 
the child stood when first motioned to by the boys on the 
train, to the bottom of steps is 89 feet, and from the steps 
to the spot where the injury occurred is 450 feet. 

The train which caused the injury was a coal-traitt, 
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having upon it but a single brakeman, who at the time 
oftheiiy*ury was sitting between the last and next car, 
warming himself with a fire made of waste. 

About three-fourths of a mile below the plaintiff's house 
William Perry and Aaron Coolbaugh, both of whom, at 
the time, were under eight years of age, and who were 
schoolmates of Theodore Woodbridge, by permission of 
the brakeman got upon the train. The Doys and the 
brakeman were all upon the hind car when the train got 
within one hundred yards of the steps leading to the rail- 
road. The boys saw Theodore standing in the back door 
of his house, and they immediately motioned to him to 
come on the train, whereupon he started towards the 
train, the boys still keeping up their motions to him until 
he got on the train. When he got up the steps the hind 
car was even with the steps. He climbed upon it and in 
a short time afterwards his hat fell off and ne got off to 
get it, and in his second attempt to get on the train he 
fell under the cars, and was so injured that he died in 
about ten hours afterward. The witnesses differ as to 
whether he got off the train to get his hat, or only stooped 
down to get it. 

On the morning of the injury, which occurred betwecr 
7 and 8 o'clock a. m., the child came down from his bed 
and was ordered by his mother to go back to bed until 
his pants were mended. The sister went to the buttery 
to get something, at the same time the mother stepped 
into another buttery. When she came out a neignhor 
wrapped on the window and asked h^r where the child 
was. The mother answered, "Here," and looked around the . 
room for her child, when the neighbor said, "He is over 
on the railroad, killed." The father was at his work, some 
two miles distant. 

When the testimony was all in, the defendants moved 
for a compulsory non-suit. 

The plaintiff contended that it was the duty of the 
defendants to use ordinary care and caution to prevent 
boys from riding on its trains, which they failed to do in 
this instance. That, although it may have been negli- 
gence on the part of the parents to permit the child to be . 
at large, yet the defendants could havO: prevented the 
child from getting on the train, and hence the question 
of n^ligence should be submitted to the jury. 
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The motion was allowed, and the Court refused to take 
it off, saying, The rule in our. State is that a railroad com- 
pany owes no duty to the parents of a child bf tender years 
trespassing upon its track, nor to the child : Pauley vs. R. 
R. Co., 11 P.L.J., 111 ; 14 Norris, 398 ; 2 Outb., 498. R.R. 
Co. vs. Schwindling, 13 P.L.J., 155. 

C. Smithy for plaintiffs in error. — ^The slightest care on 
the part of those in charge of the train would have pre- 
vented the child from getting on the train their failure 
wfiis negligence: R.R. Co. vs. Henrice, 92 P.S.R., 431; R.R. 
Co. vs. Mahoney, 57 P.S.R., 187; Mangan vs. R.R. Co., 38 
N.Y., 455. The blamable carelessness of the defendants' 
servants suffered the child to be tempted, and to yield to 
the temptation: Lynch vs. Nurdin, 1 Q.B., 29; K.R. Co. 
vs. Kelly, 31 P.S.R., 372; Ranch vs. Lloyd, lb., 358; R.R. 
Co. vs. Spearn, 47 P.S.R., 300; Smith vs. O'Connor, 48 P.S. 
R., 218; Kays vs. R.R. Co., 65 P.S R., 269, etc. Where the 
defendant has an opportunity of seeing and appreciating 
the danger of the plaintiff's position, and by tne exercise 
of ordinary care, may avoid or miitigate the injury, he is 
liable in default of such care, even though the person 
injured is either negligent or a wrong-doer: R.R. Co. vs. 
Lewis, 79 P.S.R., 33; Gray vs. Scott, 66 P.SR., 345; 
Hydraulic Works vs. Orr, 83 P.S.R., 332; Spoffard vs. 
Harlow, 3 Allen, 176; Steele vs. Burkhard, 104 Mass., 59; 
Bemis vs. R.R. Co., 42 Vt., 375 ; Ashley vs. White, 1 Sm. 
L. Cas., 449. Infants can not be held to the same degree 
of care, as an adult, either in apprehending danger or 
avoiding it: R.R. Co. vs. Spearen, 47 P.S.R., 304; R.R. 
Co. vs. Lewis, 79 P.S.R., 33; Kays vs. R.R. Co., 62 P.S.R., 
277 ; R.R. Co. vs. Schwindling, 13 P.L. J., 155. If deceased 
is brought into danger by defendant's acts, he is respon-v 
sible: R.R. Co. vs. Ogier, 35 P.S.R., 60. 

WUlard and Warren, for defendant in error. — The 
parents were guilty of contributory negligence : R.R. Co. 
vs. Long, 25 P.F.S., 257; Cato vs. R.R. Co. 30 P.L. J., 18; 
R.R. Co. vs. James, 32 P.F.S., 194; Cauley vs. R.R. Co., 95 
P.S.R., 398; R.R. Co. vs. Pearson, 72 P.S.R., 169. This 
cftse is distinguished from R.R. Co. vs. Pearson, 22 P.F.S., 
169, in that there was nothing to prevent the child from 
going out: The child was a trespasser: Gillespie vs. 
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Flower vs. R.R. Co.,19 P.P.S:i 213; ^Ktaight v^. Alb^,6 
Barr, 472; R.R. Co. vb. Yefeer, 8 Barr;«66; R R. Cto. viS: 
Hummd, 8 Wright, 378; Gellis vs; R.R. Go., 9 P:F.S:;129; 
Duff vs. R.R. Co., 10 Norris, 458; R.R. Co. vs: Schwindling, 
12 W.N.C., 349; Cauley vs. R.R. Co., 9 W.N.C., 505; Moor« 
vs. R.R. Co., 11 W.N.C., 310. The defendant was not 
guilty of negligence: R.R. Co. vs. Hummel, 8 Wright, 375; 
Moore vs. R.R. Co., 11 W.N.C., 310. The defendant owed 
no duty to a trespasser: R.R. Co. vs. Spearen, 11 Wr., 300} 
R.R. Co. vs. Heil, 5 W.N.C., 91 ; Clark vs. R.R. Co., 5 W. 
N.C., 119. The comnany was not required to keep a guard 
on the car to keep children off: Pierce on R.R.'s, 336, The 
brakeman had no authority to consent to the boy's riding 
on the car, to bind the company: Flower vs. R.K. Co., iS 
P.F.S., 213; Duff vs. R.R. Co. 10 Norris, 458; R.R. Co. vs; 
Kelley, 13 W.N.C., 158 ; Cummings vs. R.R. Co., 92 P.S.R., 
82. Compulsory non-suit was proper: Jennings vs. R.R: 
Co., 93 P.S.R., 337 ; R.R. Co. vs. Sherble, 97 P.S.R., 450. 

The Opinion of the Court was delivered Oct. 6th, 1884: 
Sterrett, J. — If there was no testimony on which the 
jury would have been justified in finding that the unfortu- 
nate injury which resulted in the death of the plaintiff's 
child was caused hy the negligence of the defendant com- 
pany's employees, it must be conceded that judgment of 
non-suit was rightly entered and should be sustained, but 
in view of the evidence as to the tender years of the child 
and the care that was exercised by his mother to keep him 
out of danger on the morning of the accident, it cannot in 
my judgment be sustained on any other ground. There 
is nothing in the testimony to warrant the Court in hold- 
ing as matter of law that tnere could be no recovery either 
on the ground that the child's 'parents were chargeable 
with contributory negligence or that he himself wais a 
trespasser in the sense uiat one of mature years would 
have been under like circumstances. If there was any^ 
testimony tending to sustain either of these positions, it 
should have been submitted with proper instructions to 
the jury: It a-ppears plaintiff resided in the towii of 
Babylon; on the line of defendants* ratilroad. Their honie 
waa oh a corner-lot exteiiding back ialong a street runniiig^'' 
at'riglitAttglei& to the rkilroad'aiirf the* street. Therd wig* 
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au embankment about 8 feet high on which a flight of 
steps was constructed for the purpose of more convenient 
access from the street to the railroad. The back door of 
plaintiff ^s house was about 90 feet from the foot of the 
dteps. The injury was done by a coal-train, on the hind 
car of which two boys about nine years of age and school- 
mates of plaintiff's son, were riding by permission of the 
brakemau. As the train approached the steps these boys 
beckoned the deceased, who was then standing in the back 
door of his home. He immediately responded, ran out, 
reached the top of the steps as the hind car was passing 
that point, and climbed on the car, and almost immediately 
thereafter in attempting to recover his hat fell under the 
car and was so badly injured that he died the same after- 
noon. There was no material conflict of testimony.. The 
witnesses disagreed as to whether the boy actually left the 
car for the purpose of recovering his hat, or fell in at- 
tempting to reach down for it. The boy. Perry, says de- 
ceased ran from his home to the railroad. . When he got 
on the railroad I kept motioning my hand to him. Then 
he went to the hind car, got on, and his hat fell off, and 
when he went to get on again, his legs went under the car. 
The only other witness who describes the occurrence, 
which evidently was the work of a few seconds, says he 
reached down after his hat and fell off the car. It does 
not appear that there was anything unusual in the 
management of the train. It must have been running 
very slowly, or a boy under six years of age could not 
have climbwi on the car while it was in motion. It is 
said that the brakeman, who was sitting on the bumper 
at the front end of the hind car, should have prevented 
the boy; from getting on the car, or have taken care of 
him when he was there. To this it may be replied that 
the brakeman had his duties to attend to, and was in a 
position where he could apply the brake when necessary. 
And moreover there is not a particle of testimony tending 
to show that he saw the boy, or had any reason to sup- 
pose he was on or near the train. If he gave the other 
boys permission to ride on the car, he transcended his 
authority and did a very imprudent and improper act, 
but it so happened that no harm befell either of them. A 
careful consideration of the testimony in the light of the 
able and elaborate argument of the learned counsel for 
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plaintiffis fails to discover anythiDg in the case that 
would have warranted the jury in saying that the unfor- 
tunate boy was injured by reason of negligence of the 
railroad company or any of its employees. 'Diis being so, 
it follows that there was no error in entering the judg- 
ment. Judgment affirmed. 



Hapgood ys. Mcintosh. 

If the Court in answer to a request to charge on that point is War- 
ranted in saying, *' We can discover no fraud/' and the jury find 
fraud, a new trial should be granted. If there was no evidence of 
fraud, the case should have been taken from the jury as requested. 

That a purchaser deems his vendor "shaky," and not in good 
credit, does not affect him with knowledge of tlie vendor's intent to 
cheat his creditors. 

* Error to the Court of Common Pleas of Lackawanna 
County : of No. 248, January Term, 1884. 

This was a sheriff's interpleader issue between L. B. 
Hapgood, plaintiff, and Mcintosh & Co. et al., defendants, 
to determine the ownership of certain goods levied upon 
by Mcintosh & Co., and sold as the property of Stoddard 
it Co., of Scranton, Pa., the vendors, who had sold the 
goods, their stock in business, to L. B. Hapgood, the plaintiff. 

The facts are as follows : Stoddard & Co., after trying 
to sell their business and stock in trade to various parties, 
finally succeeded in selling (for a fair price) to Charles 
Hapgood, as agent for L. B. Hapgood, the plaintiff, the 
bargain being concluded Dec. 24th, 1888, and the goods 
being left in charge of J. G. Smith, a clerk of Stoddard & 
Co., as agent for the vendor, the Stoddards withdrawing 
from the premises. Chas. Hapgood and one of the Stod- 
dards then went to Easton, Pa., where the plaintiff was 
living at the time, for the purpose of getting the monev 
on the check used in payment for the goods. . The check 
was drawn by Hapgood, Hay & Co. (of which firm Chas. 
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Hapgood was a member)^ to the order of L. B. Hapgood, 
the plamtiflF and their clerk, and thereforer needed the in- 
dorsement of L. B. Hapgodd. 

At Easton, Ch&s. Hapgood, in order to secure a debt due 
the firm frbm Stoddard & Co., left word at the bank when 
the check was payable not to pay in his absence. On the 
26th of December (the bank being closed on the 25th), 
Chas. Hapgood, with or without Stoddard, who had in- 
dorsed the check, went to the bank, and, drawing the 
money, handed the amount, less the debt due the firm, to 
Stoddard. 

L. B. Hapgood, the plaintiff, had in the meantime 
(the 25th) gone to Scrantbn and taken possession of the 
store and made arrangements with the landlord, insur- 
ance agents, etc., to continue the business. On the 26th 
of December, the goods were levied on under judg- 
ments (confessed previously and that day entered up) 
against Stoddard & Co., and this interlpeader issue sud- 
sequently awarded. 

Chas. Hapgood testified that he had known the Stod- 
dards for a long time, and knew better than to trust them 
to a good deal; knew that they were shaky; didn't know 
anything about the claims of Mcintosh & Co. and the othefs. 

On the trial below, the plaintiff submitted the follow- 
ing point: That there is no evidence of any fraud in 
this case, and the verdict should be for the plaintiff. The 
defendants contended that the sale was fraudulent, and 
for the purpose of delaying and Hindering creditors, and 
that the plaintiff, or his agent, knew or had reasonable 
cause to believe such was the intent of Stoddard & Co. 

The Court, Hand, A.L.J., charged in answer thereto, 
'*If you believe the testimony of the plaintiff in this case, 
there is no fraud unless you are satisfied that the circum- 
stances themselves prove fraud in any respect. We 
ought, perhaps, to say to you that we can discover no fraud 
in this case, but it is not for us to decide, it is for you to 
decide; the evidence is all for you, and we leave it for 
you to determine upon all the circumstances in the case, 
and upon the creaibility of the witnesses whether you 
discover any fraud . . . ." Also in the char^ 
proper, irUer ciiid: " Is there from all the evidence in this 
ciase any evidence of fraud? We cannot wholly take this 
case from yoiir consideration because the question of fraud 
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arises from circumstances within the province of the jury, 
and the circumstances here testified to; and the credibil- 
ity of the witnesses, is for you." Again, in a rule for new 
trial: "At the trial we were fully satisfied that on the 
facts of the case it was for the jury to pass upon. 

" Our present review of the evidence does not change 
our views in that respect. 

" The acts of the parties to the sale and purchase, the 
circumstances of delivery of the stock of goods, the mode 
of payment, were such that it was beyond our power to 
wrest them wholly from the jury. It was our duty to 
caution them, and we went as far as our view of the law 
warrants us in. going. 

" Counsel for plaintiff say that we went so far that it is a 
legal and logical conclusion that we should have afl&rmed 
the plaintiff's point and taken the case from the jury. 
We think not. Our remark, " that we could discover no. 
fraud in this case," did the plaintiff no injury, but we 
qualified it by distinctly giving the jury to understand 
that it was not a case for us to decide, but for them. 
Upon the authority of Bonner vs. Herri ck, 39 Leg. Int., 364, 
and Kilpatrick vs. Commonwealth, 7 Casey, 198, we judged 
this was a case in which it was proper to comment in 
strong language. We had no idea of binding the jury, or 
their judgment or findings. We deem this case one 
which was ably and fairly tried on both sides, and one in 
which the judgment of the jur}^ must be accepted as a 
wise one. On the evidence and the charge given to them 
we cannot say, judicially, that we are dissatisfied with the 
verdict." 

The jury rendered a verdict for the defendant. This 
writ of error was taken, assigning for error the part of the 
charge proper above set forth, and the refusal to affirm 
the plaintiff's point. 

W, G. Wardy George S. HorUy A. H. Winton, for the 
plaintiff. There was not sufficient evidence of fraud to 
submit to the jury. There is a distinction between evi- 
dence of fraud and evidence that tends to prove fraud. 
Express Co. vs. Wile, 14 P. F. S., 205 ; Battles vs. Lauden- 
slager, 3 Norris, 452. Fraud must be clearly and dis- 
tinctly proved, not presumed. Kaine vs. Weighley, 10 
Harris, 184 ; Sartwell vs. Wilcox, 8 Harris, 123. Stod- 
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dard's intent to defraud not being known to the plaintiff, 
and there being nothing to put him on inquiry, the 
plaintiff will not be affected. Reehling vs. Byers, 13 
Norris, 316; Scott vs. Heilager, 2 Harris, 239. 

E. K Willardy Everett Warren, F. W. Gunster, for the 
defendants. Fraud may be inferred. Caldwell vs. Boyd, 
17 Sm., 321 ; Stauffer vs. Young, 3 Wr., 455. Fraud may 
be established by presumptive evidence. Rogers vs. Hall, 
4 Watts, 360; Zerbe vs. Harris, 4 Harris, 488. " The evi- 
dence may or may not be sufficient to convince the jury 
of actual fraud. It is enough if it had that tendency." 
Ferris vs. Iron Co., 2 Nor., 182. Whether in making a 
sale a design to defraud exists or not is properly referable 
to the jury, and the court cannot lawfully withdraw facts 
from their consideration. Dean vs. Connolly, 6 Barr, 239. 
This case is on all fours with McDowell vs. Rissell, 1 
Wright, 168, where the submission was held proper. 
Fraud is a question for the jury. Mueller vs. Schmidt, 
15 P. L. J., 190 ; Ehrisman vs. Roberts, 68 P. S. R., 308 ; 
Stewart vs. Wilson, 6 Wr., 450. The secrecy of the trans- 
action ought to have carried it to the jury. Warner vs. 
Smith, 20 How., 458 ; McPherson vs. Kennear, 12 W. N. 
C, 41. 

The opinion of the Court was delivered March 23, 1885. 

Paxson, J. — If the learned judge below was correct in 
saying to the jury, as he did in answer to the plaintiff's 
point, "that we can discover no fraud in this case," it was 
his plain duty to have granted a new trial, for the reason 
that the jury found fraud where none existed. 

The point in question was in these words: "That there 
is no evidence of any fraud in the case, and the verdict 
should therefore be for the plaintiff." 

It was the duty of the court in answer to this point to 
say distinctly whether there was evidence of fraud, and if 
there was not, to affirm the point without qualification. 
The object of it was to obtain a binding instruction and 
to withdraw the case from the jury. Instead of doing so, 
the learned judge charged that he saw no evidence of 
fraud, and then submitted 'that question to the jury. 

The testimony shows that the sale of the stock of goods 
was honestly made, so far as the purchaser was concerned. 
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If Stoddard & Co. had any design to defraud their creditors, 
the knowledge of their design was not brought home to 
the plaintiff. The mere fact that he knew the firm was 
"shaky," as the witness expressed it, is of little import- 
ance. At most it means that the firm were not in good 
credit. This would not affect the plaintiff with knowl- 
edge that the firm intended to cheat their creditors; if it 
would, an embarrassed firm could not sell anything to 
any one, though done in the most .perfect good faith. Such 
is not the law. 

Nor does the manner in which the check was paid 
furnish a scintilla of evidence that the stock of merchan- 
dise was not paid for as agreed upon. The evidence is 
clear that the proceeds of the check were handed over to 
Stoddard & Co., less the sum they owed the plaintiff, and 
which it was agreed should be deducted. This was proved 
by credible witnesses, who were neither contradicted nor 
impeached. 

All the requisites of a valid sale appeared in the case. 
The stock was sold at ar fair price and the money was 
paid in cash, and the requisite change of possession took 
place. And, as before observed, there was nothing in the 
case to indicate that the plaintiff had in his mind any in- 
tent to hinder and delay the creditors of Stoddard & Co., 
or even knew they had any creditors other than himself 
Under such circumstances it was grave error to allow the 
jury to find fraud without evidence, or upon such weak 
and inconclusive facts as furnish no proper basis for a ver- 
dict. The court should have affirmed the plaintiff's point 
without qualification. 

The judgment is reversed, and a venire facias de novo 
awarded. 
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Where the drawee deposits money in a bank to pay a certain draft 
(not in the bank at the time) he can revoke such direction at any 
time before the money is so applied. * 

Where money has been deposited by the drawee in a bank to pay 
a certain draft (not there at the time) the drawers have no intereet 
in the money until the application to their draft is made. (The deposit 
was to pay the draft, not to pay the drawers.) 

The depositing of money by the drawee in a bank to pay a certain, 
draft when it arrives, is not an equitable assignment of the fund. 

Error to the Common Pleas of Lackawanna County. 

This was an action of assumpsit by Higbee & Co. 
against the First National Bank of Scranton. The facts 
of the case are as follows: On the 15th of November, 1879, 
Higbee & Co., the plaintiffs below, residents of Ohio, 
drew a draft on John B. Gillespie, of Providence, at thirty 
days, for the sum of seven hundred and ninety-seven 
and 76-100 dollars. This draft came to the First National 
Bank for collection, and was accepted by Gillespie, pay- 
able at the'< Third National Bank, but was not paid at 
maturi ty, and was returned to the bank in Philadelphia 
from which it had been received. 

After this, on the 5th day of January, 1880, Gillespie, 
at the solicitation of Patterson, an agent of Higbee & Co., 
sent his brother, accompanied by Patterson, to the First 
National Bank with six hundred dollars to apply on the 
draft. On reaching the bank it ^ was found that the 
draft had been returned. After some conversation with 
Gillespie's brother and Paterson, Linen, the cashier, took 
the money, and gave Gillespie's brother a certificate of 
deposit, as follows: 

"John B. Gillespie: Your account has credit to-day for 
the following deposit to pay Higbee draft, $600. 

"J. A. Linen, Cashier;" 

The only entry on the books of the bank was, " January 
5, 1880, J. B. Gillespie, six hundred dollars." 

Patterson testifies that after Gillespie went out, the 
cashier told him that he "was very fortunate in getting 
that six hundred dollars." Patterson immediately tele- 
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graphed Higbee & Ck). to draw for the money, but owing 
to the circuitous route, the draft did not reach Scranton 
until about ten days after. In the meantime, on the 
12th, J. B. Gillespie had drawn out by check, the certifi- 
cate being returned therewith, the six hundred dollars, 
and the bank declined to honor the Higbee draft, where- 
upon this action was brought. 

The court below, Handley, P. J., held in substance 
that when J. B. Gillespie sent his brother once to the 
bank with the money to have it indorsed on the draft, 
the title to it became vested in Higbee & Co. before it was 
so indorsed, so that J. B. Gillespie could not withdraw it 
from the Bank, and that the Bank would be liable to the 
plaintiffs. The defendants claimed that there was no 
authority in the brother of Gillespie to do anything but 
apply it on the particular draft in question if there; and 
as the draft was not there that J. B. Gillespie had the 
right to countermand his order to apply on the draft and 
could withdraw the money at any time before the draft 
was returned and paid by the Bank, as presented in the 
following point : 

Seventh. — That even if John B. Gillespie had personally 
deposited the money and received the deposit-ticket in 
evidence, yet he would have had a right to revoke his 
direction to pay the Higbee draft at any time before the 
same was paid by the Bank. 

Answer of the Court. — "This point we cannot affirm." 
(Seventh assignment of error.) 

Verdict for the plaintiff, whereupon the defendant took 
this writ. 

/. /. Post and W. H. Jessupy for plaintiff in error. There 
is no evidence that the plaintiffs below were, at the time 
of the deposit, the owners of the draft. For whom 
was the Bank acting? Where the instrument is not 
lodged with the Bank, whatever the Bank receives from 
the maker to apply upon the instrument, it receives as 
his agent, and not as the agent of the payee. Ward vs. 
Scott, 7 Wallace, 447; Pease vs. Warren, 20 Mich., 9; 
Morse on Banking, 39. An agreement to pay out of a 
particular fund is not an equitable assignment. Geist's 
ApL, 41 L. I., 500. Gillespie had a right to revoke his 
direction to the Bank. Gibson vs. Minet, 2 Bing., 7 ; 
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Morse on Banking, 304. Gillespie's brother had no 
authority to deposit the money in the Bank. 

Edward B. SturgeSy for defendant in error. The receipt 
of money for a defined use amounts to an agreement on 
the part of the person receiving it, that he will not apply 
it to any other. Small vs. Canal Co., 1 Wright, 68 ; Bank vs. 
Macalester, 9 Barr, 482. This deposit was " to pay the Hig- 
bee draft." An order by a person making a deposit, for the 
payment to a third party, becomes irrevocable, when the 
bank assents to that order. Grant on Banking (ed. 1857, p. 
43, 45, 112); Saylor vs. Bushong, 100 P. S. R., 23; Bank 
vs. Cook, 73 P. S. R., 483. In the cases cited by the plain- 
tiff in error, the bankers or drawees had not agreed to the 
special application, and of course were not liable to the 
payee. The jury found that Gillespie's brother had au- 
thority to deposit as he did. That the loss was caused by 
the failure of the Bank to properly enter the special pur- 
pose for which the deposit was made, should fix their 
responsibility. 

The opinion of the Court was delivered March 30th, 
1885. 

Paxson, J. — This case is free from difficulty. Of the 
numerous assignments of error, we select thq seventh as 
the only one which requires discussion. It raises the 
pivotal question in the cause. 

The defendants' seventh point called on the court to 
instruct the jury: "That even if John B. Gillespie had 
personally deposited the money and received the deposit- 
ticket in evidence, yet he would have had a right to re- 
voke his direction to pay the Higbee draft at any time 
before the same was paid by the bank." The learned 
court declined to affirm this point. 

To understand the question which this ruling presents, 
it is necessary to give a brief summary of the facts. Hig- 
bee & Co., the plaintiffs below, had drawn their draft on 
John B. Gillespie for $797.76 at thirty days. The draft 
was accepted by Gillespie, but was not paid at maturity, 
and wa& returned to the bank in Philadelphia from which 
it had been received. Subsequently, John B. Gillespie 
sent his brother, Thomas Gillespie, to the First National 
Bank of Scranton, with six hundred dollars to apply on 
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this draft. Being informed by the cashier that the draft 
had been returned to the bank from which it had been 
received, Thomas Gillespie left the money with the cashier 
and received from that officer a certificate of deposit in 
favor of John B. Gillespie for $600.00 "to pay Higbee 
draft." This certificate was given by the brother to John 
B. Gillespie, who kept it for seven days, when he drew his 
check upon the bank for six hundred dollars; sent it with 
the certificate of deposit to the bank and drew out the 
money. The draft in the meantime had not been returned 
to the bank. Subsequently Higbee & Co. brought suit 
against the bank for the $600.00, and recovered a verdict. 

It needs neither argument nor authority to show that 
the money deposited was the money of John B. Gillespie, 
and as such under his control. It is true his brother had 
deposited it to meet the Higbee draft, but assuming, as the 
point does, that the money had been so deposited by J. B. 
Gillespie himself, or by his authority, he has the power to 
revoke such direction. The money had not been applied 
to the draft by the bank when Gillespie's check was pre- 
sented, and could not have been, as the draft was not 
there. Had the bank failed between the day when the 
money was deposited and when it was drawn out upon 
Gillespie's check, the loss would have fallen on him, not 
on Higbee & Co. The latter had no interest in the money 
until its application to their draft. An order or direction 
on the part of Gillespie to so apply it, was in its nature 
revocable up to the moment of its application. Had it 
been so applied, the power of revocation would have ceased 
to exist. 

The deposit of the money to pay the draft was not an 
equitable assignment of the fund. Had it been deposited 
to the credit of Higbee & Co. to meet the draft, the case 
would have been different. But it was not, nor could it 
have been without risk to Gillespie, as the draft might 
have been discounted and held by other parties. The 
money was deposited to the credit of Gillespie, and the 
bank could not have refused to pay it out on his check. 
It could not have paid it to Higbee & Co. because it had 
no such order; it had no knowledge that they even owned 
the draft; the draft itself was not there, and there could 
therefore have been no application to its payment. There 
was, at most, a direction to apply the money which was a 
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mere executory order, and revocable. Morse on Banking, 
304; Gibson v. Minet, 2 Bing., 7; Geists' Appeal, 41 Leg. 
Int., 500. 

We have discussed the case upon the theory that John 
B. Gillespie authorized the deposit in the manner above 
stated. The evidence is that he did not. He sent his 
brother to the bank with the $600.00 to apply on the 
draft. Thomas Gillespie had no instructions further; 
certainly none to leave the money in the bank if the draft 
was not there; still less to pay it to the agent of Higbee & 
Co., or deposit it to their credit or for their benefit. 

We are of opinion that Higbee & Co. have no cause of 
action against the bank, and the judgment therefore must 
be reversed. 



Appeal of the City of Titusville. 

The additional ten per cent, authorized by Act 18 March, 1875, sec. 
5, P.L., 15 (municipal taxes) is a constituent part of the tax, and is 
entitled to priority of lien therewith. 

Appeal of the City of Titusville from the Court of 
Common Pleas of Crawford County. 

This was a case stated to determine the right of the 
City of Titusville to certain money in the bands of the 
sheriff, arising from proceeds of sale of certain premises 
under a lev. fac. upon a mortgage. 

The city claimed certain taxes which were a lien on the 
land and also the ten per cent, penalty which had been 
added under Act 18 March, 1875, sec. 5, P.L., 15. There was 
no dispute about the taxes, but Roger Sherman, Trustee, 
contended that the ten per cent, penalty was not a part of 
the tax, and therefore not a lien on the land, and should 
be paid to him as mortgagee. 

The court below. Church, P.J., decreed that the sum in 
dispute be paid to Roger Sherman, Trustee, the mortgagee, 
saying inter alia: " . . . . the 37th, section of the 
very act in question (23 May, 1874, P.L., 230) in its last 
proviso seems to recognize the distinction between tax 
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and penalty by providing for the personal liability of an 
owner for the whole amount of the tax, interest and costs, 
and then adding the words 'including the ten per centum 
commission for delay of payment' " If the. ten per centum 
was intended to be incorporated into and become part of 
the tax, why the necessity of using these additional words? 
. . . . The spirit and genius of the laws of this Com- 
monwealth never favored secret liens. The penalty for 
non-payment is both secret and uncertain. . . . . To 
continue this act otherwise would be to put a premium 
on the negligence and inefl&ciency of the tax collector, . . 
Whereupon the city took this appeal, assigning for 
error the decree of the court. 

Samuel Orumbine for appellant. — The ten per cent, is 
not a penalty. It is called a "commission for delay of 
payment." Making the vendor liable to the city for one 
part and to the vendee for another would be absurd. 
Statutes must be so construed as to effectuate the inten- 
tion of the makers. Com. v. Fraira, 4 H. 163; Imp., Co. v. 
Com., 13 N., 450. The construction which does not lead to 
an absurdity must be adopted, City v. Railway Co., 6 Ont., 
190. If a penalty it was a lien : Wilvert v. Borough, 32* 
Sm., 57; City v. Cluley, 16 Sm., 449. The lien is not 
secret; a vendee or mortgagee can determine the penalty 
as easily as the tax itself. The default of the collector 
does not affect the property assessed. Bank's Apl., 10 
N.,345. 

Roger Sherman for the appellee. — The ten per cent, is 
not^ a tax ; it is never " levied " or " assessed." Sec. 37 says, 
"Recovery may be had on claims for taxes^ and all other 
matters that may be the subject of claim registered in pur- 
mance of this act." A penalty, or "a percentum commis- 
sion for delay of payment, cannot be registered under the 
.act; nothing but taxes can be so registered." In Wilvert 
V. Borough, 32 P.F.S., 57; and City v. Cluley, 16 P.F.S., 
.449, the per cent, additional was expressly authorized as a 
lien by statute. A municipal corporation cannot file a lien 
to enforce municipal charges unless expressly authorized 
!by statute. Borough v. Shortz, 11 P.F.S., 399. A similar 
per cent in Yates v. Borough, 6 P.F.S., 2, was held penal, 
and not capable of being made a lien. 
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Appeal of the City of Titusville. 

The opinion of the Court was dehvered Feb. 16th, 1885. 

Sterrett, J. — It is conceded that the city and school 
taxes, aggregating $122.67, levied by appellant June Ist, 
1883, were a preferred lien on the fund raised by the 
sheriff's sale in November of that year; and the single 
question presented by the case stated is: whether the 
additional sum often per cent, authorized by the act herein- 
after cited, is a constituent part of the tax entitled to priority 
of payment out of the fund. The learned president of 
the Common Pleas held it was not; that the ten per cent, 
is a penalty for non-payment at the proper time ; and, 
forming no part of the tax levied, was never a lien on 
the land sold by the sheriflF. He accordingly refused to 
appropriate any part of the fund to the payment of the 
percentage above stated; and from that decree this ap- 
peal was taken. The amount in dispute is small, only 
$12.26 ; but, in view of the numerous cases in which the 
question is likely to arise, the principle is not unim- 
portant. 

In December, 1877, the City of Titusville accepted and 
became subject to the provisions of the Municipal Corpor- 
ation act of May 23, 1874, P.L., 230, and supplements 
thereto. The 1st section of the supplement, approved 
March 18, 1875, P.L., 15, provides that "all taxes assessed 
and levied upon real-estate, .... shall be a lien 
on such real-estate from the time of such levy, and the 
lien hereby created shall have priority to, and shall be 
fully paid and satisfied before, any recognizance, mort- 
gage, debt, obligation, or responsibility, which the said 
real-estate may become charged with, or be liable to, from 
and after the passage of this act." 

The 5th section, after providing that the assessment of 
all taxes levied shall be completed on or before the first 
day of June in each year, and that on or before the first 
day of July ensuing, duplicates thereof shall be placed in 
the hands of the City Treasurer for collection, declares 
that "after the first day of September, in each and every 
year, the additional sum of five per centum shall be 
added to all the taxes remaining unpaid in the duplicates ; 
and after the first day of October, in each and every year, 
an additional sum of five per centum shall be added to 
the taxes then remaining unpaid in said duplicates ; after 
which date the duplicates shall be placed in the hands of 
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collectors, who shall be^ppointed by the City ^iPieasurer, 
and who shall receive for their services such compen- 
sation as shall be authorized by Councils. After the first 
day of January, in each and every year, the City Treasurer 
5hall place correct and detailed statements of taxes re- 
maining unpaid, in the hands of the City Solicitor, who 
shall forthwith proceed to collect the same in the manner 
prescribed by existing laws." 

The "existing laws" thus referred to are mainly the 
provisions of the act of May 23, 1874, prescribing the 
mode of registration and collection of delinquent taxes. 

The obvious meaning of the 5th sectioh, above 
quoted, is that if the tax be not paid on or before Septem- 
ber 1st, five per centum thereof shall be added to and be- 
come a part of the tax; and if the tax thus increased be 
not paid on or before October 1st, a like amount shall be 
added thereto and form a part thereof, thus increasing 
the tax, as originally levied, one-tenth. This provision 
was doubtless intendedtosecureproraptpayment of taxes, 
and at the same time save the expense of employing col- 
lectors. The same objects are sometimes accomplished by 
allowing a graduated abatement for prompt payment prior 
to certain dates and thereafter adding a certain percent- 
age for delinquency. The "taxes remaining unpaid," a 
detailed statement of which the treasurer is required to 
prepare and deliver to the City Solicitor, after the first 
of January, evidently means' the tax originally levied, in- 
creased by the addition thereto of the ten per cent. The 
increase of the tax, thus authorized by the terms of the 
supplement, is in the nature of interest or damages rather 
than a penalt}^ in the strict sense of that wordt;: but, 
whether it be regarded as damages, for deferred payment, 
or a penalty, it is very clear that each additional sum of 
five per cent, becomes a part of the tax which the delin- 
quent tax -payer is required to pay, and to secure which 
the priority of lien is given. 

We are therefore of opinion that, upon the case stated, 
the fund in question should have been awarded to appel- 
lant [and the Titusville School District.] 

Decree reversed at the costs of Appellee; and it is now 
adjudged and decreed that [^7.46 ofj the fund be p^id to 
the City of Titusville, [and the residue, $4.80 be paid to the 
Titusville School District.] 
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Briggs vs. Briars. 
Ooai. f. Lftckawanna Co., 198; Jan. T., 188S. April 13, 1885. 

Briggs V. Briggs. 

. A service of the subpoena in divorce made out of the state cannot 
, give the courts of this state jurisdiction of the person of the respond- 
ent, so as to decree a divorce. 

RuIq to show cause why a decree in divorce should not 
be granted in the case wherein Amanda D. Briggs, by her 
next friend, etc., was libellant, and Oscar F. Briggs was 
respondent. 

The subpoena was returned " non est inventus," but the 
alias subpoena and the rule to show cause why a decree 
of divorce should not be granted, were served on the de- 
fendant personally in the city of San Francisco by the 
deputy sheriff of that city. 

Jarties E. Burr, for the libellant. 

AftCHBALD, A. L. J. — The alias subpoena in this case 
was served in San Francisco, California. This is not a 
good service (Ralston's Appeal, 93 Penna. St., 133). The 
contrary statement in 2 Tr. & Haly, Prac, § 2338, is based 
on Common Pleas cases, which must give way before the 
Supreme Court supra. 

This, no doubt misled counsel in the present case. The 
application for a decree is premature. There must be 
the customary two returns of non est inventus, and pub- ^ 
lication. 

The rule to show cause, etc., is continued. 
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Fulmer's Estate. 

Orphana' Court, Sullivan County, March, 1886. 

Fulmer's Estate. 

Appeal from Beg later — Administration — Next of Kin — Litigant with the 
Estate not entiUed— Practice, 

Next of kin litigating the estate cannot properly administer, 
whether the suit be by or against the estate. 

When the widow is incompetent by reason of her minority, a child 
of the decedent in ventre sa mere will deprive the father of the 
decedent of a share in the personal estate, ahd consequently of the 
right to letters. 

Proceedings in the Orphans* Court on appeal from the Register 
are de novo. 

This was an appeal of William Fulmer and Edward J. 
Fulmer from the decree of the Register, appointing 
Warren J. Edkin administrator of the estate of Herbert 
R. Fulmer, deceased. 

The facts are sufficiently set forth in the opinion of the 
Court. 

A. Logan Grimm^ for the appellants. 

E, P. Ingham, for the appellees. 

SiTTSER, P. J. — Herbert R. Fulmer died on the 10th day 
of December, 1884, leaving to survive him a widow, 
Martha E. Fulmer, a father, William Fulmer, and a 
brother, Edward J. Fulmer. On the 27th day of Decem^ 
ber, 1884, letters of administration were granted to the 
widow. She filed an inventory showing personal property 
to the amount of about $175. She afterwards discovered, 
or claimed to discover, that her father-in-law, W^^^^^"^ 
Fulmer, was in possession of property belonging to the 
estate, and brought suit for the recovery of its value. On 
the 2l8t of January, 1885, William Fulmer presented his 
petition to the Register, setting forth that Martha E. 
Fulmer, to whom letters had been granted, was under the 
age of twenty-one, and asking that the letters be revoked 
and granted to the next of kin entitled. The citation 
was returnable on the 31st of January, 1885, and ou thiat 
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Fulmer's Estate. 

day the Register revoked the letters granted to the widow, 
and appointed Warren J. Edkin administrator. This 
action of the Register in passing over the father and the 
brother of the deceased, and appointing a disinterested 
stranger, forms the ground of complaint and the subject 
of this appeal. It appeared from the evidence taken be- 
fore the Kegister that the widow was pregnant by her 
late husband. 

The Act of 15th March, 1832, sec. 22, Purdon,410, PI. 
27, provides that letters shall be granted " to the widow, 
if any, of the decedent, or to such of his relations or kin- 
dred as by law viay be entitled to the residue of his personal 
estate, or to a share or shares therein after the payment of his 
debts:' Turning to the Act of 8th April, 1833, sec. 1, 
Purdon, p. 806, PI. 3, we find that when the decedent 
leaves a widow and collateral heirs, but no issue, the 
widow is entitled to one half the personal estate abso- 
lutely. And. by the 3dsecti6n of the same Act — Purdon 
807, PI. 15— the balance of the personal property is vested 
in the father and mother absolutely. This disposes of all 
claims to letters of administration on the part of Edward 
J. Fulmer, as he would not be entitled to a share or 
shares therein after payment of the debts. He does not, 
therefore, belong to the kindred from whom the Register 
is bound to select. 

William Fulmer has been sued by the former adminis- 
trator, and stands a party litigating the estate. It was 
claimed by counsel for the appellants that the fact that 
the estate had a claim against^ William Fulmer would not 
disqualify him, because by exceptions to his account and 
by usual proceedings in the Orphans' Court he would be 
surcharged with any property in his hands belonging to 
the estate, or with any debts due by him to it, — that it is 
only when the party has a claim against the estate, that 
he is disqualified, for then there would be no one to de- 
fend the suit on the part of the estate. 

This position is not sustained by the authorities. 
Whether the suit be by or agavast the estate a party liti- 
gant cannot properly be appointed administrator. 

In Kellburg's Estate, 5 W.N.C., 504, the estate had a claim 
ftgaii^st the Bullock Printing Press Co. The widow and her 
Qldest son, theii a minor, renounced their right to letters; 
and Frank B,. Williams, the secretary and business mana- 
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ger of the Bullock Printing Press Co., was appointed ad- 
ministrator. On application the administrator was re- 
moved and Woodward, J., in delivering the opinion of 
the court, cites, with approval, the case of Winship v. 
Bass, 12 Mass., 199. "The controversy arises out of the 
refusal of an executor to pay a debt, due by him to the 
estate, until compelled by the judgment of a court. It was 
held by Parker, C.J., that it was " unsuitable that he who 
represents the estate and without whose agency suit can- 
not be conducted, should remain in office when such 
suit may be necessary to coerce the payment of the debt." 
Hassinger's Appeal, 10 Barr, 454, was a case of a claim by 
the estate against the wife of one proposing himself as ad- 
ministrator, and it is there said that administration ought 
to be committed to an impartial stranger, who alone would 
have the confidence of the other heirs, or ought to have it. 

Bieber's Appeal, 1 Jones, 157, was the case of a claim , 
against one asking to be administrator, and the court say, 
"The objection is insurmountable when he stands as a 
party litigant in opposition to the other heirs. Courts 
have constantly declined putting in persons as adminis- 
trators so situated. This is a strong case. Here Isaac was 
already in possession of more than half the estate. It is 
said he claimed it as a gift from his mother. This posi- 
tion rendered him an incompetent person to perform the 
duties of the ofiice of administrator, which is one of trust 
and confidence, and ought to be committed to a person 
who has no interest in opposition to the other heirs of the 
estate." 

But before William Fulmer can claim the right to take 
out letters upon this estate he must show not only that he 
is next of kin, but that he is entitled to the residue of the 
personal estate, or to a share therein. The infant in ventre 
m mere prevents him from establishing this position. A 
child in ventre sa mere is considered in esse for many pur- 
poses. It may take by will, and under the intestate laws, 
may have a guardian, and may even be an executor. 
Wells V. Ritter, 3 Wh., 208 ; 2 Bla. Com., 503. If this 
estate were otherwise ripe for distribution to-day, surely no 
court would award any share of the personal property to 
William Fulmer. Not showing that he is interested in 
this estate, he had no just claim to be its administrator. 

In addition to this it seems to be held in Ellmaker's 
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Estate, 4 Watts, 34, that where letters are granted during 
the minority of one otherwise entitled, the Register is not 
bound to select from the next of kin. 

This cause was heard February 25th, 1885, upon the evi- 
dence taken before the Register. This is proper enough 
when there is no objection upon either side. But the 
proceedings upon appeal from the Register to the 
Orphans' Court are in this respect de novo. The Orphans' 
Court acts upon testimony taken before it in the usual 
way. Purdon, 1256, P.L., 21. King's Estate, 9 W.N.C., 
207. Andrade's Will, 7 Phila., 251. 

The action of H. S. Downs, Esq., Register, in appoint- 
ing Warren J. Edkin, Esq., administrator of the estate of 
Herbert R. Fulmer, deceased, is affirmed. h. m. s. 



Q. S. Beaver Co. 

In re Granting of License. 

The act of deciding od, the granting of a license is judicial, not 
arbitrary or wilful ; a sound discretion exercised upon the circum- 
stances of each case as it is presented to the court, and not a general 
opinion upon the propriety or impropriety of granting licenses. 

J. J. WiCKHAM, P. J. — A judge should first aim to 
ascertain what the law is. Next, he should administer it 
as he finds it, regardless of his own private sentiments, 
and without considering what cause he helps or hurts. 
In this spirit I shall try to administer the laws governing 
the sale of liquors. 

Our legislation on this subject is now and has been, 
since 1834 at least, both regulative and restrictive in its 
character. In the preamble to the Act of 1875, being the 
last general act of assembly touching the matter, we are 
informed that the law in question is, inter alia, "to restrain 
and regulate the sale " of liquors. | 

Manifestly our license system is not intended to merely 
raise revenue, At least twenty times the revenue at 
present, derived from license fees could be obtained by 
throwing open the business of selling liquors to all, and 
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giving to every one who chose to pay for the privilege, 
the absolute right to sell. 

The courts are clearly reqi^ired by law to grant such 
licenses as may be necessary to accommodate the public 
and entertain strangers and travelers. They are as clearly 
prohibited from granting unnecessary licenses. 

This suggests an argument often advanced that there 
should be no monopoly permitted in the liquor business. 

The legislator intends that it shall be a monopoly, and 
if it were not made such, the business could hardly be 
regulated. It will cease to be a monopoly when the policy 
of the law ceases to be regulative and restrictive, and not 
before. 

With the questions of competition and of monopoly I 
have nothing to do. I look simply to the legal necessity 
for the house for which license is prayed. If I am satis- 
fied from the evidence (which includes all matters proved, 
as well as all matters whereof the court can properly take 
notice) that only one license is necessary for the purpose 
contemplated by the law, I am forbidden to grant another. 
The result is necessarily to create a monopoly. 

If the law is unfair in this respect, the legislature, and 
not the court, must change it. 

It has been suggested that a legal necessity for license 
to sell liquors exists whenever it appears that the de- 
mand therefor will be sufficient to remunerate the vendor, 
or in other words, that the terms necessity and demand are 
synonymous. 

If this be true, the only duty of the court, when hearing 
a license application, after ascertaining the fitness of the 
applicant, is to inquire whether or not he intends to go 
into a losing business, and to restrain him if he has such 
an intention. As men of ordinary prudence are not 
likely to ask and pay for licenses unless they are quite 
sure that there will be enough demand to enable them to 
make profit, the court would hardly ever meet with a case 
where the applicant could be properly refused. 

It certainly was intended by the legislature that the 
courts in a hearing like this should perform some other 
duty than that of passing on the providence or improvi- 
dence of men's business ventures, else the great law of sup- 
ply and demand would have been left to regulate the 
whole matter. 
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The demand has, undoubtedly, much to do with the 
necessity for license, but it does not alone, in all cases, 
create the legal necessity. 

The legal meaning of the word necessary is, by many, 
overlooked or misunderstood. 

Some witnesses appear to think that a hotel is unneces- 
sary if, without it, the traveler can in any manner escape 
starvation. Others are equally confident that it must be 
necessary, if liquor enough can be sold over the bar to 
keep the proprietor from starvation. It is needless to say 
that neither opinion is right. 

Another common and incorrect opinion is, that the 
court possesses an arbitrary discretion to grant all appli- 
cations or to refuse all. Judge Agnew, in delivering the 
unanimous decision of the Supreme Court in Schlaudecker 
vs. Marshall, 72 State Reports, 200, says : " No subject has 
been productive of more difference of opinion and prac- 
tice than this in the different judicial districts of the 
State, some judges holding it to be obligatory on the 
court to grant every license where the applicant has 
brought himself within the provisions of the law as to the 
terms of his application, and others holding that they are 
not bound to grant any license whatever. Clearly neither 
opinion is right; the discretion which the court exercises 
being a sound discretion upon the circumstances of each 
case as it is presented to the court, and not a general 
opinion upon the propriety or impropriety of granting 
licenses. 

" Whether any or all licenses should be granted is a 
legislative, not a judicial question. Courts sit to admin- 
ister the law fairly as it is given to them, and not to make 
or repeal it. The law of the land has determined that 
licenses shall exist, and has imposed upon the court the 
duty of ascertaining the proper instances in which the 
license shall be granted, and therefore has given it to the 
court to decide upon each case, as it arises in the course 
of law. The act of deciding is judicial, and not arbitrary 
or willful. The discretion vested in the court is, therefore, 
a sound judicial discretion; and to be a rightful judg- 
ment it must be exercised in the particular case, and upon 
the facts and circumstances before the court, after they 
have been heard and duly considered; in other words, to 
be exercised upon the merits of each case according to the 
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rule given by the Act of Assembly. To say that I will 
grant no license to any one, or that I will grant it to 
every one, is not to decide judicially on the merits of the 
case, but to determine beforehand without a hearing, 
or else to disregard what has been heard. It is not a legal 
judgment, but the exercise of an arbitrary will." 

Thus stands the law as announced by the highest court 
in this State. By that law I must be guided, regardless of 
the conflicting decisions of the lower courts. 



Supreme <Couirt. 

Road in South Abington. 

The Supreme Court will presume as a fact that the route of the 
road is within the limits of the jurisdiction, the court below having 
taken cognizance, although the petition, order, etc., neglected to state 
the county in which the road was to be laid out. 

The draft annexed to the report can be considered as a part of it, 
to show that the terminal points of the road reported are identical 
with those proposed in the petition. 

The Supreme Court must assume that the oath of the viewers was 
in the form prescribed by the Act: the testimony, pro or con, is no 
part of the record. 

No requirement of record-evidence of notice can be fairly inferred 
from any provision of the general law. Act 13 June, 1836, P.L., 555, or 
of the Act 24 Feb., 1845, P.L., 52, under which this case is to be con- 
sidered. 

The presumption is that the requirements of the statute have been 
complied with by the viewers, and therefore it is not necessary 
specially so to state on the report, unless specially required by the 
Act regulating the subject. 

The viewers do not have to state in their report that they have en- 
deavored to obtain releases, nor that in the assessment of damages 
they have taken into consideration the advantages accruing to the 
land-owner from the opening of the road. 

Personal identity (appointment of H.J.Jacobs; report by H. P. 
Jacobs) is a question of fact, and the entry of the decree in the court 
below conclusively establishes the fact. 

Certiorari to the Court of Quarter Sessions of Lacka- 
wanna County. 



Digitized by 



Google 



72 COMMON PLEAS REPORTER. 

Road in South Abington. 

The facts of the ease are as follows: A petition was 
presented to the Court of Quarter Sessions of Lackawanna 
County by inhabitants of South Abington, praying for the 
laying out of a public road " from a point at or near Isaac 
Ackerley's, oti a highway leading from Newton Center to 
O'DonnelFs Hotel, terminating at a point near the Hen- 
dershot Spring." 

The court appointed J. W. Boice, Ira Atherton, and 
H. J. Jacobs viewers, who reported "... . Having 
been first severally sworn in the form and manner pre- 
scribed by the said order and according to law . . . 
beginning twelve feet from east corner of I. T. Ackerley's 
horse-shed .... to corner in center of road lead- 
ing from Newton Center to Clark's Green and about four 
rods east of the Hendershot Spring . . . . we assess 
damages as follows: . . . . " The report was signed 
by J. W. Boice, Ira C. Atherton, and H. P. Jacobs. 

After appointment of reviewers, and re-reviewers, and 
quashing of their reports, the original report of viewers 
was confirmed absolutely on March 28th, 1883. 

To this action exceptions were taken as follow^s: (1.) 
The township or townships in which the road is laid, does 
not appear in the petition, order of appointment, or report 
of viewers. (2.) The termini fixed in the report differ 
from those fixed in the petition and order. (3.) The 
viewers were not sworn in the form and manner pre- 
scribed by law. (4.) Legal notice of the meeting of the 
viewers to make the view was not given. (5.) The 
viewers did not endeavor to obtain releases of damages 
from the owners of land over which the road was laid. 
The overruling of these exceptions by the final judgment 
of the court were assigned as errors seriatim. The sixth 
and seventh assignments were to the confirming of the 
report when not signed by tw^o of the viewers appointed, 
to wit: H. J. Jacobs and Ira Atherton, and w^hen it failed 
to -show that the viewers took into consideration the 
advantages accruing to those to whom they assessed 
damages. 

H. N. Patrick, H, A. Fuller, H. W. Palmer, for the except- 
ants. — Act 13 June, 1836, sec. 1, P.L., 555, authorizes a 
road within the respective county. There is nothing to show 
that this road was in Lackawanna County. Beginning 
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twelve feet from corner of I. T. Ackerley's horse-shed, with- 
out reaching the highway, it is no more than a private 
road. Road in Byberry, 6 Phil., 384 ; Anderson's Apl., 
25 L.I., 77; Ligonier Road, 21 P.L.J., 92; Road in Madi- 
son Twp.,5 L.Bar., 14, Feb., 1879; Bean's Road, 35 P.S. 
R,, 280 ; Springfield Road, 73 P.S.R., 127. I. T. Ackerley 
is not Isaac Ackerley. The court cannot change the 
termini. Catharine Twp. Rd., 76 P.S.R., 189. The 
viewers should have been sworn to perform their duties 
impartially and according to the best of their judgment. 
Act 13 June, 1836, sec. 53, P.L., 555 ; Cambria St., 75 
P.S.R.,357 ; Grim's Apl., 2 W.N.C., 661 ; Nicetown Lane, v. 
Road, 33 L.L, 322. In the absence of testimony the fact 
of notice must appear in the report. Boyer's Road, 37 
P.S.R., 257. Releases should have been procured before 
the viewers cduld assess damages. Act 24 Feb., 1845, 
sec. 3, P.L., 52 (local). Act 14 May, 1874, P.L., 164 
(general). If it be necessary that the report should show 
notice (37 P.S.R., 257) and that advantages were considered 
in assessing damages (14 Norris, 139) a fortiori should it 
show preformauce by the viewers of a condition prece- 
dent to the exercise of their powers. The report should 
show that the viewers considered the advantages in assess- 
ing damages. R.R. Co. v. Cake, 14 Norris, 139. 

S. B. Price for road. — The petition is in the ordinary 
form. Notice is a question of fact. It is presumed the 
viewers complied with the law. Kirk's Apl., 4 Casey, 
185; Spring Garden Rd., 7 Wr., 144; Middle Creek Rd., 
9 P.S.R., 69; Baldwin Rd., 3 Grant, 62. B.oyer's Rd., 37 
P.S.R., 259, cited by complainant's counsel does not apply 
to this case. In proceedings under Act 24 Feb., 1845, 
P.L., 52 (Luz. County Act) it is not necessary that the 
viewers report that they have endeavored to obtain re- 
leases. Mill Creek Rd., 32 P.S.R., 285 ; Road in Chartiers, 34 
P.S.R., 413. Personal identity is a question of fact. Whit- 
ney V. Smith, 2 Phil., 305. The errors in the names of 
the viewers were mere clerical errors, and so treated by 
all the parties interested. The assignments of error are 
on matters of fact, the decision of which in the court 
below was final. Road in U. D. Twp., 94 P.S.R., 126 ; K. 
& C. T. Co., 97 P.S.R., 260; Germantown Ave., 99 P.S.R., 
479. 
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The opinion of the Court was delivered March 30, 1885. 

Clark, J. — The petition in this case was presented 
to the Court of Quarter Sessions of Lackawanna County, 
by the inhabitants of the Township of South Abing- 
ton, for the appointment of viewers to view and lay 
out a public road. The County of Lackawanna was, in 
the year 1878, formed from the County of Luzerne, and 
the proceedings, therefore, are under the provisions of the 
special act of 24 Feb., 1845, P.L., 52, Purd. Dig., 1290. • 

The petition is in the form recognized in general prac- 
tice, and represents that the petitioners are residents 
of tlie township named, and that they labor under great, 
inconvenience for want of a road to lead from a point at 
or near Isaac A. Ackerley's, on a highway leading from 
Newton Center to O'Donnell's Hotel, and to terminate at a 
point on a public road leading from Clark's Green to 
Newton Center, near Hendershot's spring. In view of these 
plain recitals, and of the court having taken cognizance, we 
must presume, as a fact, that the route of the road is within 
the limits of the jurisdiction. In an ordinary road-pro- 
ceedings in the Quarter Sessions, we cannot require that 
degree of technical accuracy which must be observed in 
criminal proceedings in the same court. Viewers were ap- 
pointed, 19 May, 1879, and their report was confirmed nisi 
on the 20th August, 1879. Pending the exceptions filed, 
such proceedings were had that reviewers and re-review- 
ers were appointed. The report of the latter was quashed on 
motion of original petitioners, and the report of the former, 
on motion of the remonstrants. On the 28th March, 
1883, the original report of the viewers, upon due con- 
sideration of the exceptions, was confirmed absolutely. It 
is to this decree the errors are assigned. 

It it contended, on part of the remonstrants, (1) that the 
termini fixed iu the report differ from those fixed in the 
petition and order; (2) that the viewers were not sworn in 
the form and manner prescribed by law ; (3) that notice of 
the meetings of the viewers was not given ; (4) that the. 
viewers did not endeavor to obtain releases of damages 
from the land-owners, or consider the advantages accruing 
to them in the assessment, and (5) that the signatures of the 
viewers are not identical with the names written in the 
order. 

The termini of the proposed road are certainly stated in 
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the petition with suflScient precision, and we think the re- 
port, when taken with the annexed draft, which is 
properly a part of it, shows that the terminal points of the 
road reported are identical with the termini proposed in 
the petition. The draft shows that the road, as laid out, 
begins at a point in a public road at I. T. Ackerley's, and 
terminates in another road, which in the report is stated 
to be the road leading from Newton Center to Clark's 
Green, at a point about four rods east of Hendershot's 
spring. It is very plain, therefore, that this assignment of 
error is without merit. 

The viewers state in their report, that they were " first 
severally sworn in the form and manner prescribed by 
the said order, and according to law." This tne record dis- 
closes, and on t.he hearing of a certiorari, we are of course 
confined exclusively to the record. Extraneous testi mony 
upon this question, if of a satisfactory character, might 
have been material in the consideration of the case by 
the court below, but, as the testimony is no part of the 
record, it cannot be considered here. Applying the 
maxim, omnia prsesumuntur rite esse acta, we must assume 
that the oath was in the form prescribed by the Act of 
Assembly. In re Paschall St., 31 P.F.S., 118; Road in 
Donegal, 9 Norris, 190. 

In the Act of 1836 there is no provision made for 
notice; it may have been supposed that the presentation 
of a petition to the court, the appointment of viewers, their 
actual appearance upon the ground, the view and survey 
of the route, and the filing of their report, were circum- 
stances of such notoriety as would put all persons on their 
guard (Baldwin & Snowden Road, 3 Grant, 62), and that 
the intervention of a whole term of court gave full oppor- 
tunity for knowledge, and for preparation to resist the 
confirmation. But, as the appropriation of a man's 
property and the assessment of his damages without 
notice is repugnant to every principle of justice, it was 
held in a number of cases, under the Act of 1836, notably 
in Neeld's Road, 1 Barr, 355; Boyer's Appeal, 1 Wright, 
257 ; and Central Railroad Co.'s Apl., 6 Out., 38, that 
notice to the property-owner is absolutely essential to the 
validity of the view or assessment. 

But whether such notice is given or not is certainly a 
pure question of fact, and it has in numerous cases been 
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held by this court that the decision upon it in the court 
below is final, therefore not the subject of a review. We 
are aware that in some cases it has been said that the fact 
must appear in the viewers' report; and that if it does not 
so appear, the proceedings are void. We are of opinion, 
however, that neitlier the general statute of 1836 nor the 
special statute of 1845, in force in Lackawanna County, 
will reasonably admit of such a construction. It is cer- 
tain that in a number of cases this court has most ex- 
plicitly ruled otherwise, and we think these rulings are in 
conformity w^ith the general practice, and in accord with 
the uniform practice of the profession throughout the 
State. If it be true, in any proper sense, that all road- 
proceedings and decrees, in which the fact of notice is not ' 
disclosed of record, are absolutely void, a large part of the 
highways throughout the Commonwealth, we fear, have 
been opened, and are now maintained, without any 
authority of law. Whether what has heretofore been said 
in this court, as to the essentiality of record-evidence of 
notice, has resulted from the adjudication of cases arising 
under statutory provisions of a local and special charac- 
ter, we cannot say, but we are clear in our convictions 
now that such a requirement cannot be fairly inferred 
from any provisions of the general law, or of the Act of 
1845, under which this case is to be considered. 

In re Road in Middle Creek Township, 9 Barr, 69, 
which was a case under the Act of 24 February, 1845, it 
was expressly ruled that it was not essential that the fact 
that the viewers gave notice by advertisement of the time 
and place of their assembling to view a road should 
appear in their report. Mr. Justice Bell, delivering 
the opinion of the court, says : " The Act of 24 February, 
1845, under which it was commenced, requires that 
the three viewers shall view, and that before doing 
so they shall give notice by advertisement, when and 
where they will assemble for the purpose. But it is not 
necessary these facts should be affirmed on the face of the 
report. The Act of 1836, and the prior road laws, require 
at least five of the six viewers to view the ground pro- 
posed for the road, but it was determined to be unneces- 
sary specially to aver this in the report. It is enough, 
if shown per testeSy to the Quarter Sessions on exceptions 
filed. Road to McCalPs Ferry, 13 S. & R., 25. For, too, 
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although notice to land-holders and parties interested of 
the time fixed for the view has, under the general laws, 
been deemed essential, it may suflSciently be shown by 
parol, and such is the constant practice. The presump- 
tion is that the requirements of the statute have been 
complied with by the viewers, and therefore it is not 
necessary specially so to state on the report, unless specially 
required by the Act regulating the subject. Schuylkill 
Falls Road, 2 Binn, 250; Speer's Road, 4 Binn, 174; 
Road to McCairs Ferry, 13 S.&R., 25." 

In Kirk's Apl., 4 Casey, 185, a case under the general 
Act of 1836, Chief-Justice Lewis says: "This is an appeal 
from the decision of the Court of Quarter Sessions con- 
firming the report of viewers in a road case. The objec- 
tion is that no notice was given of the meeting of the 
viewers. That objection was heard and disposed of in the 
court below. It is a question of fact which is not the sub- 
ject of review here." 

In Spring Garden Road, 7 Wright, 144, a case com- 
menced under the general law, and continued by review 
and re-review under the act of 1845, it was said : " We do 
not review the facts here, and therefore we cannot say 
that there was any want of proper notice of the time of 
holding any of the views, or that this road is a mere cul 
de sac^ So also in Road in Springdale Township, 10 
Norris, 264, where the viewers' report set forth simply 
that they met pursuant to legal notice, without stating in 
what manner or to whom or where that notice was given, 
our brother, Paxson, said, " The question of notice is one 
of fact, and we all presume the court below decided it . 
correctly." 

It is required that the viewers' report shall state particu- 
larly, " first, who of them were present at the view ; 
second, whether, they were severally sworn or affirmed; 
third, whether the road desired be necessary for a public 
or private road;" also that the viewers "shall annex and 
return to the court a plot or draft thereof, stating the 
courses and distances, and noting briefly the improve- 
ments, through which it may pass." These are the 
requisites of a report, as defined by the Act of 1836, and 
they do not materially differ under the Act of 1845. 

We are of opinion, therefore, although the cases are 
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certainly conflicting, that notice need not appear on the 
face of the viewers' report; that it may be established 
aliunde, as other matters of fact, involving the merits, are 
established, and that it is finally adjudicated in the decree 
of confirmation. 

Nor is it necessary to the validity of a report, that the 
viewers should state in it that they have endeavored to 
obtain releases, nor that in the assessment of damages they 
have taken into consideration the advantages accruing tx) 
the land-owner from the opening of the road. It will be 
presumed that the viewers performed their duty, and that 
all things were rightly done, unless the contrary be shown. 
That this is the rule under the Act of 1845, was decided 
in McConnell's Mill Road, 8 Casey, 285, and in Road in 
Chartiers, in 10 Casey, 413, and the general Act of 14 
May, 1874, contains precisely the same provisions in this 
respect. The exception to the identity of the persons 
named in the order with those signing the report was not 
urged in the argument. The initial letter .of the second 
Christian name of one of the viewers was omitted in the 
order, but appeared in the signature appended to the re- 
port. Personal identity is a question of fact, and the 
entry of the decree, in the court below, conclusively estab- 
lishes that fact. The review and the re-review, having 
both been quashed for irregularity, are of no consequence 
in the case. 

The proceedings in the Quarter Sessions are therefore 
affirmed, and record remitted. 
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Price's Appeal. 
Pancoast's Appeal. Throop's Appeal. James's Appeal, 

Where the owner of the equitable title (vendee under articles) con- 
fesses judgment in ejectment for unpaid purchase-money, the judg- 
ment will not be set aside as being in fraud of creditors (of the 
vendee), no evidence of such fraudulent intent having been shown. 

Judgment creditors of the owner of the equitable title (vendee 
under articles) must take care of themselves (by paying the purchase- 
money and controlling the title). If there is no actual fraud, the 
debtor may confess judgment in ejectment (amicable) for the unpaid 
purchase-money. 

Taking a confession of judgment in ejectment for unpaid purchase- 
money and allowing the time given for payment to expire before 
entering it on the docket is of no special significance (taken by itaelf) 
to indicate fraudulent collusion to hinder creditors. 

Forrester v. Hanaway, 1 Norris, 218, distinguished. 

Appeal from the Court of Common Pleas of Lackawanna 
County. 

This was a bill in equity to enforce specific perform- 
ance of a contract for the sale of land; brought by 
Bertha Frank against Eli K. Price, Joseph Pancoast, B. H. 
Throop, and Jane James. 

The facts are as follows: In 1865 Eli K. Price and 
Joseph Pancoast, of Philadelphia, by their attorney-in- 
fact, B. H. Throop, of Scranton, Pa., contracted to sell to 
Alex. Coleman two lots of land in the City of Scranton. 
Coleman made some payments, took possession, and as- 
signed the contract to George F. Barber, who took posses- 
sion, built a house, and lived on the land until August, 

1878, but made no payments on the purchase-money. 

(In 1866 Price and Pancoast contracted to sell to Wm. 
James other lots in the same vicinity. James assigned 
the contract to George F. Barber, who took possession and 
built a house and remained in possession until August, 

1879, but made no payments.) The amount due on these 
two contracts in August, 1878, was between $800 and 
$1,100. 

On the 5th day of August, 1878, B. H. Throop, attorney- 
in-fact for Price and Pancoast, entered into an amicable 
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action of ejectment with Barber for the several lots of land 
(the Coleman and the Wm. James), -conditioned, that if 
within ten days from that date the sum due upon the 
contract, to wit, $1,090.56, was paid, the judgment 
should be released. Judgment was entered of record 
August 20th, 1878, and possession was delivered to Throop 
by the sheriff upon a habere facias possessionem issued upon 
said judgment. Barber took a lease of the Coleman lots 
and remained as tenant for over a year, when Throop sold 
the property to Mrs. Jane James, who took possession, and 
is still in possession. 

In the meantime, in 1872, Barber had negotiated a loan 
of $2,000, from Bertha Frank (the plaintiff below) through 
N. G. Goodman, her trustee, for which Barber gave a 
mortgage on certain property in Park Place (a suburb of 
Scranton) and a bond containing a confession of judg- 
ment, which bond was entered of record. After various 
revivals, etc., a pluries fi. fa. was issued on May 9th, 1878, 
and on June 7th, 1879, the land in controversy (the Cole- 
man lot), as also that at Park Place, was sold at sheriff's 
sale and bought in by Bertha Frank, the plaintiff below. 
(A rule to show why the judgment should not be opened 
and the defendant let into a defense had been obtained in 
June, 1878, which was discharged September 13th, 1878, 
not quite a month after the judgment in the amicable 
ejectment.) 

Shortly after the sale Mrs. Frank commenced an action 
of ejectment against Price, Pancoast, and Throop for the 
Coleman lots, and during the pendency of the action of 
ejectment, filed this bill in equity, praying for a specific 
performance of the contract made in 1866, between Price, 
Pancoast, and Coleman, and for an injunction to restrain 
Mrs. James from paying the purchase-money to the de- 
fendants, and for a decree to pay the same to the plaintiff. 
The case was referred to John P. Albro, Esq., Master and 
Examiner, before whom the plaintiff contended that the 
amicable ejectment was in fraud of and to hinder credit- 
ors, and that the case was ruled by Forrester v. Hanaway, 
3 W.N.C., 113; 82 P.S.R., 218. The master reported . . 

" In Twyne's case, relied upon by the plaintiff, the 
debtor preferred one creditor to another by making him a 
general and secret assignment of everything, not even re- 
serving his wearing apparel, remained in possession, used 
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the property as his own, and the arrangement between 
them continued a secret until a levy was sought to be 
made by the other creditor. The points upon which 
fraud was found in that case are, (1) because the gift was 
general, (2) the donor remained in possession and used 
the goods as his, (3) it was made in secret pending the 
writ, (4) there was a trust between the parties, (5) the deed 
contained an unusual clause. The points of difference be- 
tween that case and the one under consideration are marked. 
. . If we followed this case (Stable v. Spohn, 8 S.&.R., 
317) strictly the only question to be determined would be 
as to the intent to defeat a creditor. But laying aside 
the question of such intent for the present, we find that 
this case is most positively over-ruled by the later case of 

Damon v. Bache, 55 P.S.R., 67 Up to about 

the year 1850, it seems to have been the intention of many 
of our judges to construe strictly the statute of 13 Eliz., 
which was framed for the purpose of making men honest 
in their transactions, by looking into the motives of their 
acts and constructing fraud out of their intentions even 
though their mode of procedure was strictly legal and 
regular. But about that time also the judges began to 
take a broader view of business transactions, holding that 
no man was obliged to sacrifice his own interests to look 
after those of his neighbor, and that his intent was not to 
be considered, while his action was warranted by law, even 
though such action proved to be in conflict with his 
neighbor's interest. One of the earliest of this latter class 

of cases, is Covanhovan v. Hart, 21 P.S.R., 495 

The case of Forrester v. Hanaway, 3 W.N.C., 113; 82 P.S. 
R., 218, cited by the plaintiff, does not bear a close resem- 
blance to this case, and is one in which the evidences of 
constructive fraud are very strong. The judgment was 
an absolute one ; it was confessed the day before the day 
on which the sale was to have taken place, and while the 
writ was- still in motion, the writ of possession was issued 
on the same day and executed on the following day in 
time to notify the Marshal of the change of possession and 
stop the sale, and on the very same day the property was 
conveyed to the defendant for a nominal consideration, to 
be held by him in trust for some person unknown. . But 
the Supreme Court in that case took care to distinguish it 
from the case of Damon v. Bache, 55 P.S.R., 67, and a 
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careful comparison shows that the case under consider- 
ation is an almost parallel case to the latter 

Upon consideration of the facts in this case and an ap- 
plication of the law in the cases cited, the master has de- 
cide to follow the case of Damon v. Bache. . . ." The 
master refused to find any evidence of fraud from the 
space of time between the confession of judgment by 
Barber and the delivery of possession to the defendants, or 
from the retention of the agreement by the defendants 
until the 15th day of August, or from the judgment by 
confession, or from the possession of Barber (under a lease) 
after the writ of possession in the ejectment case had been 
executed, or from the change of possession being made 
while the plaintiff's writ was pending, saying, " The writ 
in this case had been stayed by coUrt upon affidavit, and 
was so stayed when the possession changed, but even 
though it had been a continuous writ from its issuance to 
its execution in the sale of the property, we should be 
warranted by the case we follow, in holding that the 
transaction was without fraud, and that the purchaser at 
sheriff's sale could not recover," and recommended 
that the injunction previously granted be dissolved. To 
this, exceptions were filed, which were sustained by the 
court below, Handley, P. J., saying, "The case of Forres- 
ter V. Hanaway, 1 Norris, 218, controls the main questions 
in this case." Whereupon the defendants took this writ 
of error. 

I. H. Bums, H, A. Knappy for appellants. — This is an 
ejectment bill, and should have been dismissed. The 
plaintiffs had an adequate remedy at law by action eject- 
ment. A court of chancery will not permit a man to pro- 
ceed both at law and in equity at the same time in respect 
to the same demand. Bispham on Equity, sec. 413. The 
action of ejectment in this case is still at issue. Courts of 
equity will not decree specific performance unless the 
remedy at law is inadequate, Kaufman's Apl., 5 P.F.S., 
883. Forrester v. Hanaway, 1 Norris, 224, differs from 
this case in that here the debtor was not benefited by the 
re-entry, and all installments were long pa^t due. In For- 
rester V. Hanaway, the vendor was notified by the credit- 
ors of their desire to collect their claims from the debtor's 
equitable estate. In this case, the legal owners had no 
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actual knowledge, and if charged with constructive knowl- 
edge, it is clear; that constructive knowledge was of a judg- 
ment bond accompanying a mortgage upon lots in Park 
Place, in which they had no interest. The basis of that 
decision was that judgment creditors would lose their 
claims were not the equity of the debtor extended to them. 
Otherwise here, for Bertha Frank was amply reimbursed 
from the Park Place property. The legal owners had a 
perfect right to recover the possession as they did. Camp- 
bell's Apl., 12 Casey, 247; Cover v. Black, 1 Barr, 493; 
Watson V. Willard, 9 Barr, 89; Grevemeyer v. Ins. Co., 12 
P.F.S., 340. It is the fraudulent intent which avoids con- 
veyances under 13 Eliz. Fraud is not to be presumed 
without satisfactory proof. 

J. H, Campbell^ S. J. Strauss^ for appellees. — Ejectment 
and bill iii equity are concurrent remedies, and the plain- 
tiff may elect either. A judgment confessed voluntarily 
by an insolvent or indebted man for more than is due is 
prima facie fraudulent within statute of 13 Eliz., Clark v. 
Douglas, 12 P.F.S., 415. Barber confessed judgment for 
$1,090.56, when he owed only $798.10. Barber was never 
out of possession; the alleged lease wa^ never produced. 
Barber^s statements as to the amount of rent are contradic- 
tory. " One who has a bona fide debt against an insol- 
vent may take property at a/air price in payment of it. . 
. . . When it is sold either in payment of a debt or for 
a cash price considerably below its real value, the convey- 
ance may be impugned by creditors without proof of more 
than the vendee's knowledge that the vendor was in- 
debted In such case the parties cannot choose 

but know that the creditors are cheated to the extent of 
the difference between the price and the value; and the 
transaction being touched with fraud is tainted through- 
out." Kaine v. Wegley, 10 H., 182. Throop obtained 
for $798.00, property worth $4,700.00. 

The creditor who has the advantage, whether he gets it 
by the debtor's preference or by his own vigilance, or by 
both causes combined, is entitled to what he Yiin^, provided 
he takes no more than is honestly due, Covenhaven v. Hart, 
9 H., 495. The estate should have been recovered by the 
holder of the legal title by means of a fair and usual pro- 
ceeding at law. Stahl v. Spohn, 8 S.& R., 317. . 
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The opinion of the Court was delivered April 27th, 1885. 

Gordon, J. — We agree with the learned master that 
the injunction should have been dissolved and the 
bill dismissed. The court below was mistaken in suppos- 
ing that this case was ruled by Forrester vs. Hanaway, 1 
Norris, 218. There the ruling was put on the ground of a 
collusive and fraudulent attempt to hinder and delay 
• bona fide creditors. Mr. Justice MERCUR,in delivering the 
opinion of the court, says, "All the facts proved naturally 
lead the mind to the conclusion that the primary arrange- 
ment was to remove the estate of McNamara out of the 
reach of his creditors. 

But the present contention developes not one particle 
of evidence that either of the parties intended anything 
of a fraudulent character. The purchase-money under 
the contract had long been due when the amicable con- 
fession in ejectment was made. Throop knew nothing 
about Bertha Frank's judgment, and if he had known, it 
was not his business to take care of it. It would, indeed, 
be intolerable if a vendor, before he could take a confes- 
sion in ejectment for the purpose of recovering his pur- 
chase-money, must first search the dockets to learn 
whether or not there was a judgment creditor who might 
be affected thereby. 

Such creditors must take care of themselves; if they de- 
sire to protect their judgments against the holders of the 
legal estate they may pay the purchase-money and thus 
control the title. So might the appellee have done, but 
failing in this, either through ignorance or neglect, she 
can not now be heard to complain. There being no fraud 
in fact, the taking of the confession, and allowing the time 
given for payment to expire before its ruling on the 
docket, were, in themselves, of no special significance. 
Had other circumstances indicated a collusion between 
the parties for the purpose of defrauding the appellee, this 
retention of the confession until the last day of grace 
would undoubtedly have been evidence bearing upon the 
fraudulent intention, but without such circumstances it 
was of no more significance than the entry of a judg- 
ment note on the day when due, and the immediate 
issue of an execution thereon. The decree of the court 
below is reversed, and the bill dismissed at the costs of the 
appellee. 
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Com. ex rel. P. H. Gilgallon v. J. A. Dolphin. 

Elections in Boroughs — Act 1 June, 1883, P.L., 54. 

Act 1 June, 1883, P.L., 54, repeals all annual elections of councilmen 
in the boroughs of this Commonwealth, and provides for a classifica- 
tion according to the term of service. 

It is inconsistent with the fourth section of Act 14 May, 1874, P.L., 
159 (ward elections), and repeals it by implication, and under it 
councilmen are elected at large by the borough and not by wards. 

Rule to show cause why a writ of quo warranto should 
not issue. 

The facts are sufficiently set forth in the opinion of the 
Court. 

/. H. BurnSy for the relator. 

John F, Connolly, for Dolphin. 

Hand, P. J.— 

This is an application on the part of the relator for a 
writ of quo warranto against J. A. Dolphin to show by 
what warrant he holds the office of councilman of the 
Borough of Olyphant, and to determine whether the relator 
is not entitled to said office. The petition sets forth that 
the borough was duly incorporated, and by decree of the 
proper court was subsequently divided into three wards, 
and in such decree it was provided that each of said wards 
should elect two councilmen; that said decree was made 
previous to January 1, 1884; that by the Act of June 1, 
1883; it was made the duty of the electors of all the 
boroughs of this Commonwealth, at the election of borough 
officers on the third Tuesday of February, 1884, to elect 
one third of the councilmen for said borough for three 
years, one third for two years, and one third for one year; 
that, in obedience to said Act of Assembly, P. H. Gilgallon 
was elected from the first ward for the .term of two years 
at said election; that he was duly qualified, and entered 
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upon the duties of his office as councilman of said first 
ward, and continued in the discharge of said duties until 
the second Tuesday of March, 1885, when his said office 
was usurped by J. A. Dolphin, who since that date has 
continued to usurp and exercise the franchises, rights, and 
privileges of said office. 

Our preliminary examination made on this rule dis- 
closes the following facts: 

On the 29th November, 1879, this court by decree 
divided said borough into three wards and election-dis- 
tricts, and appointed election-officers to hold elections, and 
polling-places in said wards. This decree was made under 
and by virtue of proceedings based upon the Act of Assem- 
bly of 14 May, 1874, P.L., 159. The court made no de- 
cree providing for the election of an equal number of 
councilmen and school-directors in each ward, as provided 
in the fourth section of said act. As matter of fact, the 
borough did elect in 1880 six councilmen, two from each 
ward, annually, down to and including the year 1883. 
Prior to this Act (1874), councilmen were elected at large 
by the whole borough, and not by wards. It may well be 
questioned whether the fourth section of the Act of 1874, 
changing the councilmen from being corporate officers to 
ward officers, was constitutional. That act was passed 
after the adoption of the new constitution. The only title 
to the act is ''An Act to prescribe the manner by which 
courts may divide boroughs into wards." The title gives 
no indication of such a radical change as is effected by 
the fourth section. There is no repealing clause in the 
Act. It would make two modes of electing corporate 
officers of boroughs and two classes of boroughs, to wit: 
those who have not applied to court for any erection or 
change of wards, and those which have so applied; and 
the change is enforced not on an application for such 
change, but merely as an incidental thing to an applica- 
tion for any change in the lines or number of wards of a 
borough. ' It will be observed that the Act of 1874 is not 
an Act to merely divide a borough into wards, and the 
fourth section is in force over the court on any application 
within the Act. We pass this question, however, without 
making it the turning-point in this case. 

On 1st June, 1883, an Act was passed (P.L., p. 54) en- 
titled "An Act to repeal part of section seventeen of an 
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Act entitled, 'An Act regulating boroughs, approved April 
3, 1851, and providing for the manner of electing mem- 
bers of town councils in the boroughs of this Common- 
wealth, and of filling vacancies therein." 

This Act repeals and was intended to repeal all annual 
elections of councilmen in the boroughs of this Common- 
wealth. It changes the fundamental borough law of the 
Commonwealth. It provides for a classification of council- 
men according to term of service. It provides for 
boroughs where there are five councilmen in addition to 
the burgess, where there are a number not divisible by 
three, and of course where they are divisible by three, and 
for filling vacancies. It is true, nothing is said of 
boroughs electing councilmen by wards, but it provides a 
system wholly inconsistent with an election by wards, and 
which cannot be carried out if election by wards is con- 
tinued. Elections before this act were annual. No provision 
is made as to which wards were to elect in the year 1884 
for three years, and which for two years, and which for one 
year ; and until the law provided, no elector would know ho\^ 
to vote. We look upon the election by wards as a mere 
incident or qualification, and, if the Act providing for it 
be considered constitutional, in no way destroying the 
character of the corporate office as an annual office. It is 
a concomitant to it, an attaching characteristic, and when 
the law of 1883 repealed all annual elections of council- 
men it repealed all such concomitants, and provided a new 
system which recognized this office as a corporate office, 
to be filled by the electors at large in a new classification 
to wit, that with a term qualification. Again, if the Act of 
1874 be considered as amendatory to the clause of the Act 
of 1851 which provides for corporate officers and annual 
elections thereof, and the original act is repealed, it carried 
with it the amendatory Act, provided the amendatory Act 
is inconsistent with the law as repealed. The less must 
fall with the greater. We conclude, therefore, that the 
Act of 1883 required boroughs to re-classify their council- 
men when they came to the election of 1884, and to re- 
classify in such mode as to provide for a term of service 
not annual but triennial, one third being elected each 
year. Again, the councils are authorized to fill vacancies. 
These councilmen must represent the electors for whom 
the new councilman is to act. If they are elected by wards, 
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the ward in which there occurred a vacancy would be 
obliged to submit to a choice in which they had no voice, 
a consideration showing the intention to make tiniform 
the election of councilmen as corporate officers. It will 
. also be observed that, if the fourth section of the Act of 1874 
is in force after the Act of 1883, it will nullify the whole 
force of the Act of 1883 in every instance in which an 
application is made either to divide a borough into wards, 
to erect new wards out of parts of two wards, to divide any 
ward already erected, or to alter the lines of any two or 
more wards. The Act of 1883 is therefore inconsistent 
with the fourth section of the Act of 1874. 

In the year 1884 the Borough of Olyphant should have 
elected six councilmen at large, two for three years, two 
for two years, and two for one year, and the voters should 
have put on their ballots the names of those who are to 
be elected for the different terms. What did they do ? Our 
investigation shows the following additional facts: 

They elected, as the returns show, P. Jordan for three 
years, Benjamin Watres for three years, Thomas Patten for 
two years, and three other persons with no designation of 
term. In the year 1885 they elected without any desig- 
nation of term, but neither in 1884 nor 1885 do the re- 
turns of this county show that this relator was elected for 
any term of office. He is not, therefore, entitled to con- 
test the claim of the defendant, whom he admits to be ex- 
ercising the duties of the office. The latter is a de facto 
officer, entitled to remain until a person with a better right 
proves his title to the office. We have been asked to give 
our view of the proper course for this borough to pursue 
in order to extricate itself from the position it is in, and to 
remedy the confusion now apparent. We do this at the 
risk of its being obiter dictum. It would 'appear that 
Jordan, Watres, and Patten are dejure councilmen for the 
terms for which they were elected. The other councilmen 
are only de facto officers. 

If the borough had elected six councilmen in 1884 at 
large, two for three years, two for two years, and two for 
one year, the terms would have expired as follows : two in 
1885, when two councilmen should have been elected to 
hold until 1888. Two would expire in 1886, one was 
elected so as to expire then. 

Two would expire in 1887, and two were so elected, and 
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should hold their office until that year. At the next 
election (1886) the borough should elect two persons for 
three years, a full term, and two persons for two years to fill 
a vacancy. The terms will then expire in regular rota- 
tion, two in 1887, two in 1888, and two in 1889, and the 
borough will then be put on the regular rotation as if it 
had elected properly in 1884. In filling vacancies the 
council can only fill until the next election, when the 
people should elect for the vacancy according to the above- 
stated rotation. As we have no power to fill vacancies, 
and as the relator is not in position to require us to re- 
move the defendant, the writ prayed is denied. 



Mupvttnt Court. 

Griflfin's Appeal. 

AVliere one sets back his fence from the highway for his own con- 
venient use of the vacated space, if there was no dedication to public 
use, the fact of such use jointly with the owner, and by his suffer- 
ance, will not establish a right by dedication, no matter how long it 
was continued. 

Dedication is a matter of intention, and is as complete in one day 
as in twenty -one years. Long-continued use by the public may be 
evidence of an intent to dedicate, but is by no means conclusive, and 
always yields to* contrary proof of a satisfactory character. 

The court below in reversing the Master upon findings of fact should 
point out the errors of the Master in his treatment of the facts. 

Appeal from the Court of Common Pleas of Lackawanna 
County. J 

This was an application by the City of Scranton for an 
injunction to restrain the defendant, D. W. Griffin (appel- 
lant), from erecting a fence along the side of Main Street, 
in the City of Scranton, which the plaintiff claims is an 
obstruction of said street and occupation of the same. 
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The cause was referred to M. J. Wilson^ Esq., Master, who 
reported — "In 1855 or 1856 Judson Clark became the 
owner of a farm now in whole or in part within the limits 
of the City of Scrantou. The Providence and Carbohdale 
plank-road passed over or across this farm. Soon after 
Mr. Clark purchased, he moved the road-fence back on 
the side next to his house, leaving an open space between, 
the fence and the road-bed some twenty-five or thirty feet, 
in width. This was done for the more convenient use of 
his property, to provide standing-room for wagons, etc.. 
This space was so used by Mr. Clark up to the time of his; 
death in 1860. Mr. Clark left a will giving to his widow 
the dwelling-house on the east side of the Providence and 
Carbondale turnpike, with certain land on which it stood, 
bounded on the west by said road, and this is the property 
now owned by D. W. Griffin, the defendant. The defend- 
ant now seeks to take in all or a part of the land thrown 
out by Clark, when he moved the road-fence back, and 
by this bill the plaintiff seeks to restrain him from so 
doing. That part of the road is now in the First Ward, and 
is known as Main Street. It was graded and ditched, and 
sidewalks laid out, in 1875 and 1876 by city officials and 
at city expense. I cannot find that Clark dedicated this 
strip of land to public use, or that he intended to do so; 
but from his acts 1 infer a contrary intent. Neither can 
I find that the fence erected or sought to be erected by 
the defendant is or will be an obstruction to this street. I 
am of the opinion the defendant had a right to build his 
fence on the line where it used to be, where it was when 
Mr. Clark bought the farm, and I cannot say but that the 
fence being built is on or within that line ;" and recom- 
mended that the injunction be dissolved and the bill be 
dismissed at the plaintiff's cost. To this, exceptions were 
filed, the fourth of which was — "Because the Master erred 
in deciding that a twenty-one year user on the part of the 
public, was not an absolute dedication to public use, rend- 
ering the erection of any obstruction thereto, ground for 
the granting of an injunction." 

This objection was sustained by the court below^, 
Handley, P.J.—" We have made a careful examination 
of the evidence, the report, and the exceptions. We can- 
not agree with the Master, and hence sustain the plain- 
tiff's fourth exception, and order and direct the injunction 
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heretofore granted to be made perpetual against the de- 
fendant." 

Thereupon the defendant took this appeal. 

H. M. Hannah, for appellant. — There are two questions 
here involved; one purely of fact — was there a user for 
twenty-one years ? And second, was it such a user as gave 
the public a right to hold the land adversely? For it is 
well settled that a dedication may be only partial and 
special, and not plenary. Gower v. Exchange Co., 5 W.& 
S., 141. The Master finds there was no dedication. 

/. H, Burns, E. B. Sturges, for appellee. — The Master 
seems to have thought that everything was dependent on 
the question as to whether Judson Clark (who only came 
into possession in 1855) dedicated the land, now sought 
to be enclosed by Griffin, to public use. But the great 
mass of testimony shows clearly that, for at least fifteen or 
twenty years prior to Judson Clark's time, there had never 
been a fence as far out into the street as that partly erected 
by Griffin. 

The opinion of the Court was delivered May 4th, 1885. 

Green, J. — In this case no evidence was given of the 
record of the road or street in question, fixing its legal 
limits and thus enabling the determination of the precise 
question whether the defendant had established an ob- 
struction within those limits. Some attempt was made to 
show a given width of the street at the point of the alleged 
obstruction, but the evidence offered in support of the theory 
of a definite width was so imperfect, so contradictory, and 
so much in hostility with equally credible and more pre- 
cise testimony on the other side, that it cannot be accepted 
as satisfactory. The case was in fact tried and adjudged 
in the court beloV, upon the theory of a dedication by a 
former owner to public use, of that portion of the street 
upon which the appellant erected the fence complained of. 
The Master found that there was no dedication to public 
use, by Clark, the former owner, but that he had merely 
set back his front fence leaving some twenty-five or thirty 
feet of open space between the new fence and the road- 
bed, and that he had done this for his own convenience to 
provide standing-room for wagons, etc. He further found 
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that Clark used this open space for these purposes until 
the time of his death in 1860, and that therefore the ap- 
pellant, the present owner of Clark's title, had a right to 
restore the fence to its former position. If the Master's 
finding is sustained by the testimony, of course the theory 
of dedication is at an end, and his conclusion recommend- 
ing a dismissal of the bill must be sustained. The court 
below reserved the Master's finding upon one exception 
without any opinion, without any review of the testimony, 
and without showing that the Master's finding of fact was 
incorrect. It is to be regretted, in this and in all other 
cases where the court reverses the Master upon findings of 
fact, without revising the testimony, that no opinion is 
filed pointing out the errors of the Master in his treatment 
of the facts. Such an opinion besides being required by a 
just regard to the rights of the parties and to the character 
and dignity of the proceeding, greatly simplifies the work 
to be done by this court, by directing our attention to the 
very points of difference between the Master and the court 
in the conclusions respectively reached by them. In this 
case the court below simply said they could not .agree with 
the Master, and therefore sustained the fourth exception. 
That exception, however, only alleged that the Master 
erred in deciding that a twenty-one years' user on 
the part of the public was not an absolute dedication to 
public use. But the Master made no such decision. What 
he found was that there was no dedication of the' ground 
in question to public use, and on the question the court 
says nothing. If there was no dedication to public use, 
the fact of such use jointly with the owner, and by his 
mere sufferance, would not establish a right by dedication, 
no matter how long it was continued. Dedication is 
matter of intention, and when clearly proved is as com- 
plete in one day as in twenty-one j^ears. Where there is 
no opposing proof, long-continued use bj'^ the public is 
evidence of an intent to dedicate, but it is by no means 
conclusive, and always yields to contrary proof of a satis- 
factory character. In Goddard's Law of Easements, page 
182, it is said, " The intention to dedicate, however, ought 
to be dearly manifest in order to deprive a land-owner of 
his own property," citing numerous authorities. In the 
case of Gowen vs. Philadelphia Exchange Co., 5 W.&S., 
141, we held that a space left open in private property 
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bordering on a highway for the accommodation, not of 
the public but of the owner, is not thereby dedicated to 
pubhc use, but may be resumed at pleasure. In Neill vs. 
Gallagher, 31 Leg. Int., 388, we held that the mere setting 
back of a building from the line of the street is not a dedi- 
cation of the intervening space to public use. These are 
judicial expressions upon the legal effect of the principal 
fact relied upon by the plaintiff in the present case, and 
they show its entire insuflBciency, standing by itself, as 
proof of an act of dedication. Was there, then, testimony 
in the case upon which the Master was authorized to find 
that when Clark, the former owner, set back the fence he 
did so for his own convenience and not for the purpose of 
dedicating the ground left open on the, front part of his lot 
to public use? Myron J. Clark, a witness for the plaintiff, 
testified : " In 1855 or 1856 there was a feoard fence further 
out than the picket fence which father built. Father took 
this fence down soon after he bought, and built a picket 
fence. I think this picket fence is still there. . . The 
barn was built inside of the old barn fence, and the board 
fence was turned in so as to get into the barn from the 
road. The picket fence was built further back, so the 
turn or jog was less." N. D. Riker, another witness for 
the plaintiff, says — "I think the fence has been moved 
back ten to twenty feet; remember the old fence in front 
of Clark's, and remember when it was taken away and the 
picket fence put up, but can not tell when it was." 

Godfrey Von Storch, a witness for the defendant, who 
had lived in the vicinity for 57 years, and was acquainted 
with the place from his earliest recollection, says — "There 
was an old house there called the Peter Bond house, after 
the name of the miller who had lived there. There are 
still marks of the house on the ground — there are still to 
be seen the cellar-walls ; the inside face of the wall is, I 
think, three feet and seven inches out in the street from 
the picket fence; from appearance the wall is eighteen 
inches thick; this wall is in the center of the path or 
sidewalk as now used. This wall, inside face, is eight feet 
from the new fence; there was a fence in front of this 
house a good many years ago, but there has not been for 
twenty-five or thirty years; as near as 1 can recollect, it 
was about six feet in front; when we built the barn in 
1853 there was no fence in front of the house, it had been 
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turned so as to nail on to the house; the fence has been 
moved back twice within my recollection. I think in 1855 
when Clark moved down he took down post-and-board 
fence in front and put up a picket fence; Clark used the 
old house to store bran and stuff we did not have room for 
at the mill; the stuff was moved up with teams, wagons; 
the barn we built was some twenty feet from house, 
beyond the old house; it was set back into the field, after- 
wards he took the fence away and threw it into the road ; 
the next year or two he took the old house away and built 
a carriage-house on the barn; he left room for wagons to 
stand outside on the road in front of the barn; he said he 
had land enough of his own, and moved his fence back so 
as to have room for his wagons to stand in front of the 
barn without being in the road. This space in front was 
used for wagons as long as I stayed there, and it was so 
used for years afterwards as I passed there." If the testi- 
mony of this witness was believed by the Master, it en- 
tirely destroys the theory of a dedication to public use of 
the ground in front of the picket fence, and fully proves 
that the old fence was back entirely for the convenience 
of Clark, the owner. There is not only no reason to dis- 
believe it that we are aware of, but every reason to give it 
credence. In conjunction with the testimony of Clark 
and Riker above referred to, it clearly proves that there 
was an old fence standing out beyond the picket fence and 
in front of the building, which was set back to the picket 
fence, and in this respect disposes of much of the testi- 
mony of witnesses for the plaintiff who never knew of the 
old fence. It gives the location of the old fence from 
marks on the ground as well as from memory, and above 
all it exhibits a clear and satisfactory reason for setting 
back the old fence to subserve the convenience of the 
owner, and proves the long use of the ground thus thrown 
open for that very purpose. No amount of negative evi- 
dence is any answer to such testimony. The witness is 
precise in his details, appears to be entirely disinterested, 
and nothing is alleged against his truthftilness. More- 
over, his testimony is consistent with the natural proba- 
bilities of the case, and we think the Master was not only 
justified but required to accept and act upon it. But there 
was much corroborative evidence. Thus, Aaron McDon- 
nell says — " I remember when Clark moved there, but do 
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not remember the year. The old fence in front of Griffin's 
stood out considerably nearer the road than the fence now 
there does ; do not remember when the picket was built 
nor by whom. Uriah McDonnell, who lives close by and 
knew the place about forty-five years, said — " I remember 
the Bond house, sparked one of the girls in it; there are 
marks on the ground Where the house stood; the founda- 
tion is there; from the inside of the wall to the picket 
fence is about four feet. I judge from the best of my 
recollection there was a fence in front of the old Bond 
house, may have been six or seven feet in front of it." . 
. . "Clark used the space in front to keep his wagons at 
night. All the space in front of Griffin's has not been 
used as a road-way; Clark used to keep his wagons in 
here ; he used ten to eleven feet at one end and eighteen 
to twenty feet at the other for this purpose; he began to 
use this some twenty-one years ago — ^as much as that, I 
can't give exact dates ; this was when the fence was moved 
back. Mr. Clark used this up to the time of his death." 
. . . " Clark had no shed in the open space, but simply 
unhitched and left his wagons there; I think he had 
three wagons; winters and summers he used this space." 
There was other testimony which it is not necessary to 
review, as it does not illustrate the niaterial point of con- 
tention. Had not the Master's conclusion been overruled, 
we should not have felt called upon to make such extended 
quotations from the evidence. To us it is manifest th^-t 
he was fully justified in his findings, and we therefore 
sustain them. 

The decree of the court below is reversed, and the bill 
is dismissed at the cost of the plaintiff, including the costs 
of this appeal. 
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No. 194, Aug. T., 1881, Com. P. of Sneqii«haima Co. April 9, 1888. 

Ticknor v. Bessigue. 

Where the consideration for a conveyance of land lias failed, and 
the grantee, in satisfaction of such consideration, reconveys to the 
original grantor, such reconveyance will not bar the wife's dower, not- 
withstanding the failure of consideration. 

The facts are set forth in the special verdict which 
follows. 

We find that the premises in dispute were conveyed to 
Ashael Ticknor in March or April, 1839, by C. Wood- 
ward ; and that the said premises were conveyed by the 
said Ticknor to the said Woodward in April, i840; that 
the title thus acquired by Woodward subsequently passed 
to and vested in the defendant, and was so vested when 
this suit was commenced, and that the defendant was then 
in possession of said premises; also that when Ticknor 
received and made the conveyance aforesaid, he was the 
husband of the present plaintiff in this action ; that before 
this ^uit was brought the said Ashael Ticknor died, but 
that he was not at the time of his death seized of said 
premises. He died about seven years ago, and left to sur- 
vive him as his widow, Jerusha Ticknor, the plaintiff in 
this suit. 

The consideration for the conveyance of the land to 
Ticknor was his agreement to support Woodward during 
his natural life, and this was the only consideration for 
this conveyance. A bond was given by Ticknor, at the 
time he received this conveyance, to secure the perform- 
ance of his agreement to support Woodward. 

Ticknor neglected or refused to maintain Woodward 
during his life, and the conveyance by him to Woodward 
in April, 1840, was in discharge of his obligation or duty 
under .this bond. 

If the court be of opinion that upon these facts the said 
Jerusha Ticknor is entitled to dower in the lands in con- 
troversy, then judgment to be entered for the plaintiff; 
otherwise for th^ defendant. 
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McCoLLUM, P. J. — There is no substantial equity in 
the claim of the plaintiff; yet the law commands its 
allowance. 

Ashael Ticknor, her husband, was seized of the land 
in dispute one whole year, during coverture; he had an 
indefeasible title to it. That title he acquired by deed 
from Woodward, a former owner. The deed was duly 
acknowledged in 1839, and recorded in the proper office 
April 20th, 1839. It was absolute, and unaffected by any 
conditions or limitations, written or oral. The only con- 
sideration for it was the agreement of Ticknor to support 
Woodward during his natural life, and this consideration 
was not secured by mortgage or judgment; the land was 
not in any way pledged for the fulfillment of the grantee's 
agreement. Ticknor entered into the possession of the 
land thus conveyed to him. The seisin or ownership thus 
acquired by Ticknor gave his wife a right of do wet in the 
premises. Has this right been divested or barred ? Dower 
is a title inchoate, and not consummate till the death of 
the husband; but it is an interest which attaches on the 
land as soon as there is the concurrence of marriage and 
seisin. It may be extinguished in various ways, though 
the husband alone, according to the common law, cannot 
defeat it by any act in the nature of alienation or charge, 
without the assent of the wife given and approved accord- 
ing to law. Kent's Com., vol. 4, p. 50. 

In April, 1840, Ticknor conveyed this land to Wood- 
ward in satisfaction of his agreement to support Wood- 
ward during his life, but the wife of Ticknor did not join 
in the conveyance. It is contended by defendant's counsel 
that this bars her right of dower because the consider- 
ation of the conveyance to Woodward was the cancela- 
tion of the agreement which constituted the sole consider- 
ation of the conveyance to Ticknor, and it is argued that 
the claim of the wife to dower under such circumstances 
is unjust and inequitable. Undoubtedly Woodward could 
have proceeded upon his bond for maintenance, and having 
obtained judgment upon it could have sold this land, 
and such sale would have passed title divested of this 
claim. But he did not do this. He did not even have a 
lien upon the premises for his support. He relied upon 
the personal agreement or undertakingof his grantee, and 
he accepted his grantee's conveyance of the property in 
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discharge of that undertaking. While in Pennsylvania a 
judicial sale of land for payment of debts of the husband 
divests the^ wife's right of dower therein, no other sale has 
that effect. An assignee of a bankrupt or insolvent cannot 
make sale to bar the wife's right. In Eberle vs. Fisher, 1 
Harris, 528, this question was considered, and Judge 
BuRNSiDE said, '* There is no case in our books which carries 
the extinguishment of a widow's right of dower beyond a 
judicial sale, and this is not that; this is no more than a 
voluntary conveyance." And in Worcester vs. Clark, 2 
Grant, 87, Justice Woodward after referring to the common- 
law rule regulating and protecting dower, says, "The only 
modification of these principles that we have suffered, is 
in treating the rights of creditors as paramount, and per- 
mitting them through a judicial sale to bar dower; apolicy 
which has been often questioned, and which is not to be extcfnd- 
ed beyond established limits^ In Warner vs. Macknett, 3 
Phil., 326, Judge Sharswood uses this language: "There 
are but two ways in which a wife's dower can be barred 
in Pennsylvania. I speak not of adultery. 1. By a con- 
veyance and separate examination. 2. By a sheriff's sale 
for the payment of a husband's debts." These views are 
re-asserted and emphasized in the late case of Lazear vs. 
Porter, Assignee, 6 Norris, 513, in w^hich Justice Trunkey 
condemns our policy of divesting dower-rights by a judi- 
cial sale for payment of the husband's debts, and says, " It 
should not be extended a whit further. It has been 
carried too far, and has too often divested estates of 
w^omen, incident though they be to the marital re- 
lation, when no equitable principle so required. Nothing 
should be taken to prejudice a wife's estate by mere in- 
ference." 

As the engagement of Ticknor to support Woodward 
was not contained in the conveyance, or in any manner 
charged upon the premises described therein, it must be 
regarded as personal, and standing upon the same footing 
as any other unsecured obligation or debt, and a convey- 
ance of land in which the wife did not join, in satisfaction 
of it, did not extinguish her inchoate right of dower in 
such land. It follows from these views that judgment 
must be entered on the verdict in favor of the plaintiff. 

As the husband of the plaintiff did not die seized of the 
land in suit, but aliened the same in April, 1840, she will 
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be entitled to have set apart to her by metes and bounds 
one third part of the premises, according to their value at 
the time of doing so, leaving out of the estimate merely 
the value of the improvements made thereon, if any, since 
the time of the alienation by the husband. Shirtz vs. 
Shirtz, 5 Watts, 255-9; Benner vs. Evans, 3 P.S.R., 456-7 ; 
Lei»e weaver vs. Stoever, 17 S.&R., 297; Warner vs. 
Macknett, 3 Phila., 326. 
Judgment for plaintiff April 9, 1883. 



No. 16, Nov. T., 1881, C. P. of Wyoming Co. April 28, 1885. 

Ames& Keese v. Owens. 

Where a defect in the quality of a chattel is alleged as a defense to 
a note given in payment therefor, fraud or warranty must be shown. . 

Rule to show cause why the judgment should not be 
opened and the defendants let into a defense. 

Judgment was entered to No. 16, Nov. T., 1884, to the 
use of the Titusville Iron Works, successor to Ames & 
Keese, on a note given by the defendants in payment for 
an engine and boiler purchased of Ames & Keese in 1883. 
In the testimony of the defendants taken in support of the 
rule it appears that one of the defendants visited the 
plaintiffs, manufacturers of engines and boilers at Titus- 
ville, Pa., and ordered from them an engine and boiler. 
The boiler was to be new, of first-class material and work- 
manship, and of the same style and pattern as some 25- 
horse power boilers inspected by him there. The plain- 
tiffs stated to the defendant that all their boilers were 
tested at 150 lbs. pressure. The engine and boiler were 
received in June, 1883, but fire was not put under the 
boiler until in September. It is alleged that the boiler 
soon proved to be leaky, and that one of the stay-bolts 
blew out at about 60 lbs. pressure. One of the defend- 
ants states that he informed the plaintiffs by letter of the 
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defects in the boiler in September, as soon as they were 
discovered, but no such letter appears in evidence. Expert 
evidence was introduced to show that from the appear- 
ance of the boiler its quality and workmanship were de- 
fective, and that it was a second-hand boiler. But one of 
the witnesses did not examine the boiler until it had been 
in use a year, and he then found that the boiler was leaky 
about the bolts and girth-seams; that the sheets were not 
solid, but split at the edges; that the surface of the iron 
was rough ; that there was a blister on the sheet that would 
spring when struck with a hammer; that the fire-box was 
slightly bulged at one side; and he inferred, therefore, 
that the material of the boiler and its workmanship were 
not good, and that the appearance of the riveting on the 
stay-bolts showed that repairs had been made, though he 
could not say whether they were made before or after the 
defendants received the boiler, nor whether the boiler was 
second-hand when received by the defendants. The 
blister on the boiler, he thought, did not weaken the 
machinery so as to depreciate its value. 

Another witness testified as an expert that he examined 
the boiler while it was yet on the car, when first received 
by the defendants, dnd that he considered the material 
and workmanship poor, and that it was a second-hand 
boiler. He afterwards saw, the machinery when set up 
and running, and it appeared to work well, with the ex- 
ception of some leaks in the boiler. Upon examination 
in Dec, 1884, he did not find the blister spoken of, but 
found the fire-box bulged and other defects spoken of by 
other witnesses. The defendant who received the boiler 
did not discover the defects in the boiler nor the bulge in 
the fire-box until after the machinery was set up and 
running. 

The plaintiffs allege in their evidence that the boiler 
was a new one, made at their shops in Titusville two or 
three months before it was sold to the defendants, by ex- 
perienced workmen and from first-class material ; that it 
was of the same style and pattern as the 25-horse-power 
boiler examined by one of the defendants while in their 
shops, and that it had been subjected to a test of 150 lbs. 
cold-water pressure. From the same lot of iron twenty or 
more boilers of various sizes had been made which had 
evidently given satisfaction. The defendants did not, it 
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is alleged, make any complaints about the boiler until 
Jan. or Feb.^ 1884. Expert evidence was given to show 
that a 30-horse-power boiler like that of the defendants 
could not furnish sufficient steam to run a 12x14 engine 
and to saw lumber, as in the case of the defendants, with- 
out being strained so as to leak or burst. 

Harding and Frear, for the rule. 

Piatts, contra. 

SiTTSER, P. J. — WetheriU v. Neilson, 8 H., 448 ; Eagan v. 
Call, 10 C, 236; Weimer v. Clement, 1 Wr., 148; Heilbruner 
V. Wayte, 1 S., 259, were actions brought upon notes, and 
the Supreme Court held in each of them, that in order to 
defend on the ground that the quality of goods and chattels 
is bad, there must be proof either of fraud or warranty. 

There is no evidence of a warranty, and unless the 
plaintiffs put off a second-hand boiler upon the defendants 
instead of a new boiler there is no evidence of fraud. One 
of the plaintiffs and another witness testify that the boiler 
was new, and when sold to the defendants had just been 
built in the shops of the plaintiffs. The two witnesses had 
a knowledge of the facts about which they testified. There 
was nothing to show the boiler to have been a second- 
hand boiler but the testimony of experts, who give their 
opinion upon the subject. The facts upon which their 
opinions a>e founded are not of a character to give any 
great weight to their conclusions. The facts testified to 
by them may all be true and the boiler have been a new 
boiler when sold. 

The rule in this case is discharged. 

H. M. s. 
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May v. Bank. 

A debtor cannot waive the benefit of the bankrupt-laws ; it is con- 
trary to public policy. 

A discharge in bankruptcy is res adjudicata, and is absolutely con- 
clusive of any question that could have arisen on a waiver of the 
benefit of the bankruptcy laws given in anticipation of bankruptcy. 
The question of waiver cannot afterwards be raised in a collateral 
proceeding. 

Writ of error to the Court of Common Pleas of Lacka- 
wanna County. 

This was an attachment in execution by the Merchants' 
and Mechanics* Bank of Scranton, against M. D. May, de- 
fendant, and the Third National Bank of Scranton, 
garnishee. 

On the 9th of February, 1877, M. D. May gave to the 
Merchants' and Mechanics' Bank a promissory note con- 
taining a confession of judgment, release of errors, etc., 
and the following clause: "I do hereby further waive all 
rights under the exemption-laws of the Commonwealth of 
Pennsylvania, and all bankrupt-laws of the United States, 
which are now in force or that may hereafter be in force." 
Judgment was entered on this note the following day in 
Luzerne County, which after the erection of Lackawanna 
County was transferred thereto on the 2d of January, 1879. 

On the 26th day of August, 1878, M. D. May became a 
bankrupt, and on the 13th of June, 1883, was duly dis- 
charged in bankruptcy by the U. S. District Court. 

While the bankruptcy proceedings were pending, the 
plaintiff in the judgment, on the 5th day of May, 1882, 
issued an attachment in execution on her judgment, and 
summoned the Third National Bank as garnishee. The 
defendant. May, pleaded his discharge in bankruptcy. 
The court below, .Hand, A.L.J., directed a verdict for the 
plaintiff in the following charge: **The question in this 
case is raised solely between the plaintiff and the defend- 
ant, M. D. May. The defendant is obliged to plead bank- 
ruptcy in order to have the benefit of it. We consider the 
agreement made in this case in the note as a covenant not 
to enter the plea of bankruptcy as regards this note, and 
that such a covenant is good as between the parties. We 
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do not consider that this affects in any way the principles 
of the bankrupt-law nor the creditors of M. D. May, who 
are affected by the bankrupt-law. It is possible that such 
a waiver as this may exclude the note from any partici- 
pation in the effects of the bankrupt as administered 
under the laws of the United States. We do not consider 
it excludes him from the benefit of the waiver made at 
the time it was made, and if it is a covenant he could not 
enter the plea of bankruptcy in a proceeding upon this 
note. We therefore hold that the plaintiff is entitled to 
recover in this case, and direct a verdict in favor of the 
plaintiff. You will render your verdict in favor of the 
plaintiff for the balance due upon this note." 

The court afterwards refused to grant a new trial, say- 
ing — " The sole question for us to decide is whether the pro- 
ceedings in bankruptcy discharged this debt as regards 
this proceeding so that we are compelled to sustain the 
plea. We charged the jury that the agreement waiving 
the benefits of the bankrupt-law amounted to the agree- 
ment not to interpose that plea, and so sustained the 
waiver on the note. We look upon this claim of waiver 
as a part of the consideration for which the loan was made 
by the plaintiff to the defendant. Forbearance to sue is 
a good consideration for a promi^; agreement not to 
interpose the statute of limitations is a good consideration ; 
a personal privilege may be waived, bankruptcy must 
always be pleaded. Upon these considerations .why may 
not a party at the inception of a loan agree that he will 
not plead bankruptcy against the debt — why may he not 
waive the discharge of the debt? He may revive it by a 
new promise, because there is a moral consideration in 
the debt itself. This has been often held. Why then 
may he not anticipate the moral obligation at the time 
he creates the debt and say, " No advantage of law passed 
to help other debtors and other creditors shall affect my 
moral obligation to pay you this debt." Is it beyond 
equity to enforce such an agreement? We think not. 
But it is urged that public policy is against it. What 
public policy? Certainly the public-at-large are not 
injured if a person agree beyond a contingency to pay a 
debt. The particular creditors of the debtor are not injured 
because their dividend is increased thereby, and it is in 
no sense diminished by reason of this waiver. But who 
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is to judge of the public policy? It is true, the court 
can, of a Taw already passed, or with reference to questions 
which are clearly settled by long experience; but in the 
first instance the legislative power is the proper one to 
judge thereof. At the time of giving this note a bank- 
rupt-law was in force. No provision is found in that law 
preventing a waiver. If there had been it would present 
a different question. But it is argued that if we hold this 
waiver good, all notes wnll contain waivers. That does 
not necessarily follow. If it does, then Congress can pro- 
vide for such an emergency if public policy requires it. 
As matter of fact the history of exemption -laws shows the 
contrary. Men are not to be presumed to sign away 
rights which are necessary for them, without suflBcient 
cause. The power to waive an exemption-law or a bank- 
rupt-law may of itself be a valuable right to a person. 
When coupled with honesty of purpose and of character 
it may bring him success or prevent bankruptcy. 

**It is a rule of the civil law, consonant with reason, 
that any one may renounce or waive that which has been 
established in his favor." Bouvier's Diet, ** Waiver." Bank 
V. May, 13 Luz. Leg. Reg., 399. 

**The two principal objects of a bankrupt-law are to re- 
lieve the debtor of a burden which cripples his power and 
opportunities in the strife for a livelihood, and to provide 
for the largest possible distribution of his assets equitably 
among hist creditors. If this waiver prevented the latter, 
it is possible it might come within the rule of public 
policy, but we discover no injury upon this defendant's* 
creditors consequent upon this waiver. So far as regards 
the burden upon himself, that is one which he may waive." 

The defendant below, M. D. May, thereupon took this 
writ of error, assigning as error the instructions to the jury. 

Z). W. Connolly & Dams, Willard & Warren, for the 
plaintiff. — A discharge in bankruptcy releases the bank- 
rupt from all claims which were or might have been 
proven: Rev. St. U. S., T. Bankruptcy, Sec. 5119. If the 
debt could have been proven, the discharge is a complete 
bar: Blumensteirs Bank, 548. The present proceeding 
is not on this so-called waiver, nor on the original debt, 
but on a debt created bj" act of law, viz., a judgment, 
which is discharged by a discharge in bankruptcy. 
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A discharge in bankruptcy is not a bar to the remedy, 
but an extinguishment 6f the debt: Bolton v. King, 14 W. 
N.C., 361 ; Reeside v. Hadden, 2 Jones, 243; Field's Estate, 
2 Rawle, 351. It is equivalent to payment of all debts 

grovable against the bankrupt's estate : Adam's Apl., 5 
►ut., 471 ; Kice v. Maxwell, 21 Miss., 289. It is against 
public policy to support this waiver. To hold this waiver 
valid, is to allow a aebtor to repeal the bankrupt act. 

Lemuel AmerTnan, for the defendant. — Any one may re- 
nounce or waive that which has been established in his 
favor. Bouvier's Law Die, title. Waiver. He may wa ve 
a writ of error or appeal ; stay of execution, inquisition 
on real-estate; $300 exemption law; trial by jury; stat- 
utes limiting liens; any privilege or right conferred upon 
him by statute, A discharge in bankruptcy is a personal 
privilege. It must be pleaded. Jenks v. Opp, 12 Nat. 
Bankruptcy Register, 19; Wise's Apl., 3 Out., 193; Adams 
V. Morsland, 1 Penny, 366; Adam's Apl., 5 Out, 471. 
The plaintiff in error fails to distinguish between an 
agreement before bankruptcy, that the debt shall not be 
extinguished by a discharge, and a promise after a dis- 
charge, to pay the debt. In the first case the debt re- 
mains and the action upon it. In the second case the 
debt is extinguished and the action is upon the new 
promise. The correctness of Bolton v. King, 14 W.N.C., 
361, and Adam's Apl., 5 Out, 471, is not contested or de- 
nied. True, a discharge in bankruptcy is not a bar to 
the remedy but an extinguishment of the debt; but it is 
here for a sufficient consideration agreed between the 
parties that as to this debt a discharge in bankruptcy 
shall not extinguish the debt If a debtor, before bank- 
ruptcy, promise to pay a debt when he shall be able, his 
certificate of discharge under the Act of 1800 is no bar to 
a suit brought upon the new promise. Kingston v. 
Wharton, 2 S. & R., 208. 

The opinion of the Court was delivered May 25th, 1885. 

Sterrett, J. — Our process of attachment execution is 
necessarily against the defendant in the judgment as well as 
the garnishee. If duly served, it is the duty of each, re- 
spectively, to appear and present his defense, if he has 
any. Two separate and distinct issues may thus be 
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formed, one as to the defendant in the judgment, and the 
other as to the garnishee. The former may plead pay- 
ment, or any other matter of defense to the judgment, 
that would he available on a scire facias to revive the 
same. In this case issue was joined on special plea of de- 
fendant below, setting up his discharge in bankruptcy as 
an extinguishment of personal liability for the debt evi- 
denced by the judgment, and therefore a bar to the attach- 
ment. His contention was that the original debt, merged 
in judgment before proceedings in bankruptcy were com- 
menced, was provable against his estate, and hence his 
personal obligation to pay the same was wholly extin- 
guished by the subsequent order of the District Court of 
the U. S. forever discharging him from all provable debts 
and claims existing on the day his petition for adjudica- 
tion as a bankrupt was filed in that court. The facts of 
which this proposition was predicated were not disputed. 
The judgment note was given and judgment entered thereon 
before defendant's petition in bankruptcy was filed, and 
subsequently the attachment execution was issued. The 
debt was clearly provable under the bankrupt-law ; but 
if plaintiff" was willing to rely on the lien of his judgment, 
he was not bound to prove it against the bankrupt's estate. 
If, however, for any reason he declined to prove it, the 
defendant was nevertheless discharged from personal ob- 
ligation to pay it, as fully as if the claim had been proved 
generally against his estate. It follows, therefore, from the 
undisputed facts in regard to the nature and character of 
the claim, that the personal obligation of the defendant 
below was extinguished by the discharge, unless it was 
preserved and continued in full force by virtue of the 
waiver, contained in the judgment note, in the words 
following, to wit: "and do hereby further waive all rights 
under the exemption-laws of the Commonwealth of 
Pennsylvania, and all bankrupt-laws of the United States 
which are now in force or that may be hereafter in force.'' 
It was virtually conceded in the court below that if it 
were not for the waiver the discharge in bankruptcy would 
be a complete defense to the proceeding. The question, 
therefore, is, did the waiver above quoted keep alive de- 
fendant's personal obligation to pay the debt, notwith- 
standing his discharge as a bankrupt? The learned 
judge, considering the waiver eflFective for that purpose, 
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substantially instructed the jury that it was in the nature 
of a covenant, on the part of the defendant, not to interpose 
his discharge as a defense either to the note or the judg- 
ment in which it was merged ; and, therefore, directed a 
verdict in favor of the plaintiff for the balance claimed 
to be due. If this construction is unwarranted, the error 
was radical, and the judgment must be reversed. 

The power delegated to the general government to 
establish "uniform laws on the subject of bankruptcies 
throughout the United States" is grounded on considera- 
tions of public policy supposed to be promotive of the great- 
est good of the greatest number, rather than the strictly 
{personal benefit of any individual or class, and hence we 
think it is contrary to that policy to permit importunate 
creditors to e^^act from embarrassed debtors, who are 
always more or less in their power, a waiver of the bene- 
fits intended to be secured by beneficent legislation, and 
that, too, in advance of actual insolvency and in anticipa- 
tion of tlie circumstances which would entitle them to the 
benefits, not intended for themselves alone but for the 
community at large. To recognize such waivers as effect- 
ive, w^ould to some extent interfere with the practical 
operation of the general bankrupt-law such as was re- 
cently in force, and perhaps enure to the benefit of some 
individuals at the expense of others. 

But, aside from this, the waiver was not interposed in 
time. Where defendant below applied for his discharge 
under the bankrupt-law, all his creditors, including the 
plaintiff, were notified and had an opportunity of object- 
ing to his discharge; but no objection was interposed, and 
the court having exclusive jurisdiction of the subject 
ordered his discharge. That absolved the bankrupt from 
all debts provable against his estate, and claims existing 
on the day his petition for adjudication was filed. The 
validity of that decree can not now be questioned. The 
matter was res adjudicata, and cannot be reviewed in this 
collateral proceeding. For the reason that the waiver is 
contrary to public policy and therefore void, and for the 
further reason that the order of discharge in bankruptcy 
is absolutely conclusive of any question that could have 
arisen on a waiver given in anticipation of bankruptcy, 
the several assignments of error are sustained. 

Judgment reversed. 
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Banger v. City. 

Taxes upon occupations must be uniform. One member of a 
class can not be taxed one sum, and another member another sum. 

Act 13 March, 1875, sec. 1, P.L., 15, was intended to authorize cities 
of the third class to levy a tax upon any species of property which 
is at the same time taxable for either state or county purposes. 
(Occupations.) 

Appeal from the Court of Common Pleas of Lycoming 
County. 

Bill in equity by George S. Banger asking for an in- 
junction, etc. George S. Banger, the appellant, a citizen 
of Williamsport, Lycoming County, was assessed in the 
year 1881, which was the triennial year, with an occupa- 
'tion valued at $1,1P0, which was raised by the committee 
on tax to $2,000, based upon the supposed income derived 
by Mr. Banger from his salary as secretary and treasurer 
of the Susquehanna Boom Company. 

The City Councils proceeded to levy taxes against Mr. 
Banger based upon the $2,000 assessment. A warrant 
having been issued against Mr. Banger to collect the taxes 
levied upon his occupation, and his property seized and 
advertised for sale, he filed the bill in this case, asking for 
an injunction to restrain the City of Williamsport from 
the collection of the said tax, complaining that in assess- 
ing his occupation at $2,000 the city had violated the pro- 
visions of the Constitution of Pennsylvania wherein it 
provides that all taxes shall be uniform upon the same 
class of subjects, in that by assessing him with an occupa- 
tion valued at $2,000 the tax committee had discriminated 
between him and the large majority of the tax-payers of 
the city by assessing him with an occupation based upon 
his alleged income, which rule or basis of assessment the 
committee adopted neither as to assessments made upon 
themselves nor upon the large majority of the tax- 
payers of the city, thereby levying a tax upon him far 
beyond the tax levied upon other individuals upon the 
same subject-matter. 

The cabe was by agreement of parties heard on bill, 
answer, and proofs. 
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The court below, while granting the injunction as to 
some of the taxes (general revenue and poor), dismissed 
the bill as to others (sinking-fund and payment of interest), 
whereupon George S. Banger took this appeal. 

H, G McCormick, B. S, Berdley^ for appellant. — The City 
has no authority to assess an " occupation " against any 
person. Act 23 May, 1874, P. L., refers to " real, personal, 
and mixed property " only. If it was the intention of the 
legislature to give authority to the city councils to assess 
all offices, posts of profit, professions, trades, and occupa- 
tions, certainly such intent would have been manifested 
by other language than the indefinite words, " on all per- 
sons," found in Act 18 March, 1875, P. L., 15. The 
omission from that act, of " all offices, posts of profit, pro- 
fessions, trades, and occupations" (found in Act 15 April, 
1834, Sec. 4, P. L., 512), was intentional, and the words, 
"on all persons" was not intended to confer authority to 
tax oc^iipcUions. Again, Act 18 March, 1875, says, " taxable 
for state and county purposes." Occupations are not tax- 
able for state purposes. Assessing an occupation valued 
at $2,000 is a discrimination in violation of Section 1, Art. 
9, of the Constitution. If persons are to be assessed with 
an occupation they should be assessed on the same basis 
of valuation. 

James M. Wood, Henry W. Watson, for appellee. — Act 
29 April, 1844, Sec. 32, P. L., 497, making posts of profit, 
professions, trades, and occupations liable to taxation for 
all state and county purposes whatsoever, is still unre- 
pealed, and in force. "Occupation" comes within the 
meaning of the term, "matter or thing," used in Act 18 
March, 1875. The generality of the expression indicates 
an intention to confer the power to tax all persons and 
things liable to taxation for either state or county pur- 
poses, the latter of which would include a tax upon occu- 
pation under Act 15 April, 1834. 

The court below has found as a fact, that " it has^ not 
been shown that any occupations have been exempted 
from the assessment of a tax under Act 18 March, 1875, 
nor that there has been any discrimination in the mode 
of assessment. If the tax had been restricted to only 
certain kinds of occupations, or to a particular class, and 
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others had been exempted therefrom, the inequality and 
want of uniformity would be manifest." Section 1, Art. 
9, of the Constitution says: "All taxes shall be uniform 
upon the same class of subjects." The ordinance is as fol- 
lows: ". . . . And on all personal property, and all 
objects and things assessed as unclassified, six mills on 
the dollar of the assessed valuation thereof." Is not that 
uniform? If the position of the appellant is sustained, it 
would be impossible to collect any tax at all, because each 
man would complain he was assessed more than his 
neighbor, who was richer than he was himself. Valua- 
tions of real or personal property can never be made 
absolutely uniform. 

The opinion of the court was delivered March 16, 1885. 

Paxson, J. — Had there been any serious dispute as to 
the facts of this case we might, and probably would, have 
sent it back, or referred it to a master to find the facts. 

There was no master below, and there is no distinct 
finding of facts by the court. But inasmuch as a careful 
examination of the testimony as taken by the examiner 
discloses no conflict we have concluded to consider and 
dispose of the case as presented. 

The plaintiff is a citizen and taxpayer of the City of 
Williamsport. He complains that the city has assessed 
his "occupation" at $2,000, and that in doing so the said 
city has " clearly violated the provisions of the constitution 
of Jrennsylvania, wherein it provides that all taxes shall be 
uniform upon the same class of subjects, in that assessing 
him with an occupation valued at $2,000, the said com- 
mittee discriminated between him and the large majority 
of the taxpayers of the City of Williamsport by assessing 
him with an occupation based upon his alleged income, 
which rule or basis of assessment the said committee 
adopted neither as to the assessment made upon them- 
selves, nor upon the large majority of the taxpayers of 
the City of Williamsport, thereby levying a tax upon him 
far beyond the tax levied upon other individuals upon 
the same subject-matter. " 

The principal questions presented for our consideration 
are : First. Has tne City erf WilliamM)ort power to assess 
and levy a tax upon "occupations"? and Second. If it 
possesses su<ch po^er, was the pow^r exercised in accord- 
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ance with the mandate of the constitution? We will 
coiifidder these propositions in the order in which they 
are stated. 

It was conceded that the city comes under the general 
act of May 28, 1874, P. L., 230, entitled, "An Act dividing 
the cities of this State into three classes," etc., clause 1st 
of section 20 of which authorizes cities of the third class 
" to levy and collect taxes for revenue purposes, not to ex- 
ceed ten mills on the dollar, in any one year, on all the 
real, personal, or mixed property within the limits of said 
cities, taxable according to the laws of the State of Penn- 
sylvania," etc. 

It is very certain that an "occupation" is not real, per- 
sonal, or mixed property within tne meaning of this act. 
We must therefore look further for authority to levy this 
tax. It is said to be found in the supplement to said act' 
passed on March 18, 1875, P. L., 15, the first section of 
which enacts "that it shall be lawful for cities of the 
third class, in their corporate capacities, to provide by or- 
dinance or ordinances; for the assessment and collection of 
taxes not exceeding one per centum upon the assessed 
valuation, in any year^ on all persons, real arid personal 
property, and all other matters and things within said re- 
spective cities, taxable for statfe and county purposes," etc. 
The terms of this act appear sufficiently broad. It was 
contended, however, that there is no state tax on "oc- 
cupations"; it is not enough to show that they are made 
by law taxable for county purposes. In other words, be- 
fore the city can show that she can tax any species of prop- 
erty it must appear that such property is taxable both for 
st^te and county purposes. We regard this a narrow view 
of the act of 1875. It was evidently intended to authorize 
cities of third class to levy a tax upon any species of 
property which is at the same time taxable for either state 
or county purposes. The state limits its taxation to few 
subjects. Keal-estate is entirely exempt. If we sustain 
the contention of the appellants the city could not tax the 
real-estate within its limits, and upon the same principle 
many other prolific sources of revenue would escape taxa- 
tion altogether by the municipality. It could not raise 
revenue to light its streets or pay its policemen. 

We are in no d6ubt as to the first proposition. The 
second presents a more serious question. Before I pro- 
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ceed to its discussion it is proper to dispose of the prelimi- 
nary question of jurisdiction. It was urged that a court 
of equity will not interfere to restrain the collection of 
taxes, but will leave the party aggrieved to his remedy 
at law. This is true where the tax is lawfully assessed; 
or where the matters complained of are mere irregularities 
in the valuation or assessment; but where there is either 
a want of power to tax, or a disregard of the constitution 
in the mode of assessment, we have no doubt of the power 
and the duty of a court of equity to interfere. St. Clair 
School Board's Appeal, 24 P. F. S., 256; Wheeler vs. The 
City of Philadelphia, 27 Id., 338; Kitty Roop's case, 32 
Id., 211. In view of the importance of this question it is 
essential to have a thorough understanding of the facts. 
They will be stated with greater detail than would have 
been necessary had there been a finding by a master. 
The bill avers, and the answer of the city admits, that 
the tax upon "occupations" was based upon the income 
from said occupations. The tax committee of councils, in 
their circular addressed to the assessors, enjoined them "to 
assess all offices and posts of profit, professions, trades, and 
occupations at what you shall believe to be the actual 
yearly income arising therefrom." 

The tax appears to have been levied under that portion 
of the city ordinance which provides that a tax shall be 
assessed on "all personal property, and all objects and 
things assessed as unclassified." Under this general pro- 
vision the assessors were directed, as before stated, "to 
assess all offices and posts of profit, professions, trades, and 
occupations" according to the income derived from them. 
There appears to have been no attempt to divide these 
several subjects of taxation, but all were included under 
the general term of "occupations." Nor was there any 
attempt at classification. Just how it was done fully 
appears in the testimony taken by the examiner. William 
Norris, one of the assessors, was examined, and said: 
" Where I knew what a man's salary was I assessed him 
eighty per cent, of it. That was done by authority of the 
tax committee, who instructed me to assess salaries at 
eighty per cent, of their amount,-a«d not in any case to 
assess an income, whether derived from dividends, money 
at interest, or mortgages. In the case of persons not 
receiving salaries — merchants, manufacturers, and the 
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like, I assessed them, with the exception of professional 
men, such as attorneys and physicians, at a sum equal to 
what they could employ a person to do their work for 
them. I did not assess merchants, manufacturers, and 
the like upon the basis of their incomes in any case. I 
was positively directed not to do so. Laboring-men I 
assessed at not less than $100. I was obliged to assess 
them that much; none less than $100. If not that, 
nothing at all. I did not observe the same rule in asses- 
sing laboring-men that I did in assessing salaried men, to 
wit: at eighty per cent, of their salaries. Laboring-men 
averaged from $100 to $200. * * * j made a distinc- 
tion between income and occupation. I considered as 
income the result of some investment in real or personal 
property, the principal of which paid tax. I considered 
as occupation what a rnan received as salary or earnings 
during the year." 

William Tallman, assessor, said : " In making my assess- 
ment on occupations I considered that laboring-men would 
be able to work 100 days in the year at |l a day, so 
I assessed them at $100. * * Mechanics and those who 
I considered earned more than $1 a day I assessed $200. 
I did not assess laborers and mechanics at eighty per 
cent, of what I considered they earned. I observed no 
such basis with them. In the case of men who received 
monthly or yearly salaries, if I knew what they got, I 
assessed them at eighty per cent, of such amount. Those 
persons who received no salary or wages I also assessed 
with an occupation. Such persons I assessed upon no 
basis at all. * * * If a man had $50,000 in business, 
which I knew brought him a return of $10,000 a year, I 
would assess him at $8,000. * * * j assessed John 
H. Burrows, hatter, $500. I assessed him at that amount 
as being what I thought he could earn, and what his 
occupation would be worth. D. H. Trox^ll, grocer, $200 ; 
I thought he could make that amount in his business, so 
I assessed him with an occupation of $200. John Kurtz, 
shoe merchant, $200; E. M. D. Levan, stoves, $500; the 
committee reduced it to $3(T0. I guess he was on the 
committee. Thomas Polleys, wholesale grocer, $300; I 
put him at $300, and the committee raised it to $600 ; I 
thought $300 was about what he was worth ; he was old 
and could not do much." 
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Frederick Graeff, another assessor, said : " I have meti 
in here from |25 up to $1,200 or $1,400, and i^me menl 
did not assess at' all. I will explain it. Old men, or 
crippled arid not able to work, I did not assess at all: 
men who earned $100 I assessed at $25, and so oil; 
Laborers, who earned from $800 to $400, I assessed at 
$100. Mechanics I generally assessed at $150 to $200. 
Merchants and others who had stores, I ascertained as 
nearly as possible, how much, after paying all expenses 
of their business, not including family expenses; their 
profit would be, and I then assessed them accordingly, 
deducting a certain percentage, so as to equalize them 
with salaried men. I deducted their living expenses 
from their profits. In the case of salaried men, I ascer- 
tained the amount of salary they received and then 
deducted as near as possible their living expenses for 
themselves and their families. Suppose a man received 
a salary of $1,000. I deducted say $200 or $300 for liv- 
ing expenses. I made no difference in cases where the 
family was larger than the others;" 

It is needless to multiply these extracts from the testi- 
mony. A number of other assessors were examined, with' 
like results. Each appears to have had his own crude 
notions of his duty, and to have made his assessments 
according to his ideas of equality. No fixed rule seems 
to have prevailed among them. The assessment upon 
** occupations " is hopelessly, incurably vicious. The 
plain mandate of the constitution has been wholly 
ignored. It is in direct violation of section 1, article IX., 
which requires that ALL taxes shall be uniform, upon 
the same class of subjects, within the territorial limits of 
the authority levying the tax, &c. 

The learned judge of the court below failed to see in 
the evidence anything like want of uniformity in the 
assessment of this tax. This, however, is more in the 
nature of a conclusion of law upon the testimony than as 
a finding of facts. He says: " it has not been shown that 
any occupations have been exempted from the assessment 
of a tax under the act of March 18, 1875, nor that there 
has been any discrimination in the mode of assessment. 
If the tax had been restricted to only certain kinds of 
occupations, or to a particular class, and others had been 
exempted therefrom, the inequality and want of uniform"- 
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ity would be manifest. But nothing of this kind appears 
in the evidence." 

These views of the learned court are well enough as far 
as they go, but they do not come up to the proper stand- 
ard of uniformity. However they might have been re- 
garded prior to the adoption of the present constitution, 
they do not conform to the requirements of the organic 
law as it exists at the present time. That requires not 
merely that there should be no exemption of persons or 
classes, but that upon persons and classes the tax shall be 
uniform. Thus in levying a tax upon " occupations," a 
tax of $100 upon every person having a known occupa- 
tion would be uniform. But what uniformity is there in 
laying an "occupation" tax of $100 upon A, and a like 
tax of $200 upon B, the occupation of each being similar ? 
The answer, and the only one that can be urged, is, that 
B earns double the amount that A does. This brings us 
at once to a vice underlying the whole case. Under the 
guise of an "occupation" tax, the City of Williamsport 
has levied, and is seeking to collect, an income-tax. . Of 
all forms of taxation this is the most odious to the 
American people. It was submitted to during the war 
from a feeling of patriotism, in view of the great financial 
strain to which the country was subjected. But when no 
such cause exists there is little excuse for imposing such 
an obnoxious burden ; still less ought it to be permitted 
without authority of law, and under the cloak of a tax 
upon occupations. 

The tax we are considering is eg*pecially odious from 
the fact that it assumes to tax the income derived from 
labor and exempts the income derived from capital. 
This will be understood by a reference to the testimony 
which I have cited, from which it appears that in assessing 
the value of a laboring-man, a clerk, a lawyer, a physician, 
or a clergyman, the value of his occupation was fixed by 
reference solely to the income he derived or was supposed 
to derive from it; while upon the banker, the merchant, 
or the manufacturer, no such rule was adopted ; he was 
assessed at what it would cost to hire a clerk to perform 
his duties. Yet so crudely was the matter done, that 
there appears to have been no uniformity even in the 
want of uniformity. This will appear by an examination 
of Mr. GraeflF's testimony. 
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The power to levy an occupation-tax gave the city no 
right to levy an income-tax. It gave the assessor no 
authority to inquire into the income of any one, nor to 
base anything upon a refusal to answer such questions. 
The inquiry itself was impertinent and unlawful. 

It may be asked, How are occupations to be assessed, and 
how is the constitutional mandate to be complied with ? 
The answer is not difficult. A tax of $100 upon all 
occupations would be uniform. We are at once con- 
fronted with the objection that it would be unjust to tax 
the occupation of a laborer the same amount as a 
merchant, a physician, or a lawyer. The injustice of 
such an exercise of the taxing power may be conceded, 
without in any degree impairing the force of the argu- 
ment. The objection is one that appeals more to the 
legislative than to the judicial department of the govern- 
ment. The proper result may possibly be reached by 
classification. Thus it may be that physicians, lawyers, 
clergymen^ merchants, bankers, manufacturers, mechan- 
ics, etc., may be classified, and a uniform occupation-tax 
assessed upon each class. But it will not do to tax one 
member of a class $100 and another member oi the same 
class $1,000, upon the supposition, or even upon the fact, 
that the one earns more than the other. An " occupa- 
tion" tax is peculiar in its character. It is not a tax 
upon property, but upon the pursuit which a man follows 
in order to acquire property and support his family. It 
is a tax upon income, in the sense only that every other 
tax is a tax upon income; that is to say, it reduces a 
man's clear income by the precise amount of the tax. 
But it is an income-tax in no sense. It will be time 
enough to assess an income-tax when the legislature 
authorizes it; at present no such authority exists. 

The decree is reversed, and it is ordered that the 
record be remitted to the court below, with instructions 
to issue an injunction as prayed for in the bill; the costs 
in this court, and in the court below, to be paid by the 
City of Williamsport, appellee. 
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463, April T., 1885, ,Com. P Lackawanna Co. 20 June, 1885. 

Hillard Live-Stock Co. v. The Amity Coal Co. 

As between mortgagee and judgment-creditors, under a mortgage 
which described the premises as raining property, mine-cars and 
tools in the blacksmith-shop are fixtures, and covered by the lien of 
the mortgage. 

The court can restrain the sheriff by a rule to show cause (instead 
of a bill in equity) from selling fixtures which he has undertaken to 
separate from the freehold without levying on the freehold itself. 

Rule to show cause why the sheriff shall not be enjoined 

from selling alleged mine-fixtures covered by a mortgage. 

The facts are fully set forth in the opinion of the Court. 

W. H. Jessup, for the rule. 

Everett Warren^ J. V. Darling, contra. 

Hand, J. — This is an application on the part of the 
Delaware, Lackawanna and Western Railroad Company, 
mortgagees of the defendant in the above-stated judgment 
and execution issued thereon, asking for a rule to show 
cause why the sheriff shall not be enjoined from selling 
alleged fixtures covered by the mortgage, independent of 
the estate described in the mortgage. The application is 
.made in the case out of which the execution issued, by 
virtue of which the sheriff has made the levy complained 
of 

The facts of this case are as follows: The plaintiffs on 5 
May, 1885, issued a writ of fi. fa, upon the above-stated 
judgment against the Amity Coal Company, Limited, the 
defendants. The sheriff, on the writ made a levy, as 
follows: Among other property, "all the machinery of 
said company in and about the mines, breaker, including 
hoisting-engines, pumps, fan-engines, breaker-machinery, 
railroad-tracks, mine-cars, ties, timber, wire-rope, black- 
smith-shop and contents," and advertised the same for 



Digitized by 



Google 



npr- 



118 COMMON PLEAS REPORTER 

Live-Stock Co. v. Amity Coal Co. 

sale on the 6th day of June, 1885, \^hich was the Saturday 
before the first day of the regular term of June courts 
which was Monday, June 8. 

On 5 June these applicants presented their aflBdavit as 
mortgagees of the Amity Coal Company, Limited. Upon 
a bond being filed we enjoined the sheriff from selling 
the above-described property until further order of courts 
and granted a rule to continue this injunction, returnable 
Thursday, June 11, at 2 o'clock p. m., lien of levy to 
remain. On the return of the writ, for want of time to 
hear the parties, the court ordered the sheriff to return 
his writ with a levy, continued the lien of the levy, and 
fixed the earliest possible day for a hearing. The parties 
appeared before us with their affidavits and evidence and 
full arguments. 

The Amity Coal Company, Limited, are the owners of a 
certain leasehold estate covering one hundred acres of 
land, including a lease of the coal thereunder, from Isaac 
B. Felts and others. They have sunk a shaft, erected a 
coal-breaker, engines, pumps, tracks, fans, shops, build- 
ings, fixtures, and appurtenances necessary and indispen- 
sable for carrying on the business of mining, raising, prepar- 
ing, delivering, and selling coal from said leasehold estate. 

On 5 March, 1884, before the judgment of plaintiffs was 
obtained, the Amity Coal Co. made their mortgage to 
these applicants, the Railroad Co., to secure the sum of 
$125,000, money loaned, and granted in pledge "all the 
lease or term of the party of the first part (mortgagor) in 
and to 100 acres of land (therein described), with the 
right to mine and remove the coal in, under, and upon 
said land, and being the leasehold estate with the min- 
ing-rights and privileges described in and derived from . 
the estate and term granted by the indenture of lease of 
Isaac B. Felts to T. F. Hunt, assigned to the mortgagor 
(fully reciting said lease), together with the mines, miner- ^ 
als, buildings, and fixtures and machinery thereon, with 
hereditaments, appurtenances, reversions, remainders, 
rents, issues, and profits thereof." An examination of the 
lease recited in the mortgage shows that it conveyed the 
coal or land for an absolute estate sufficient to mine all 
the coal. 

This mortgage was made by virtue of the Acts of • 
Assembly 27 April, 1855, P.L., 369, and 13 May, 1876, 
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P.L., 160, if the interest was a mere leasehold interest, or 
under the general laws relating to mortgages if it was an 
absolute estate of inheritance. 

The property which it is sought to rescue from the 
levy of the sherifiF, and which on the argument is resisted 
(the claim, on the argument, of other things in the levy 
made by the applicant not being denied), are as follows : 

100 mine-cars, 1 single engine, 

1 Blake pump, 2 large piles mine-rails, 

1 pile second-class lumber, 1 pile first-class lumber, 

1 pile props, 2 piles mine-ties. 
Loose tools in blacksmith-shop, 

2 pieces feed-pipe and elbow. 

Upon the argument it is conceded that the pile of second- 
class lumber, pile of first-class lumber, the two pieces of 
feed-pipe and elbow are not covered by the mortgage, and 
may be sold by the sheriff: We also throw out of consid- 
eration the uncut and unfitted props, ties, and rails, leav- 
ing them to be sold by the sheriff* upon his levy (deem- 
ing, on the affidavits filed and facts not denied, that all 
mine-rails outside of the mines, and mine-props and mine- 
ties, which show they are in the condition in which they 
came from the forests, and are not cut and fitted ready 
for immediate use, are not essential for the time, being 
for the working of the mines). 

We are also of the opinion, from the evidence before us, 
that the single engine is shown to be no part of the mine 
or colliery or plant, it having already served its necessary 
use in the sinking of the shaft, and being removed from 
its position and now in no way necessary to the mine, and 
neither actually nor constructively attached thereto. 

This leaves us to consider and pass upon only the 100 
mine-cars, the Blake pump, the tools in the blacksmith- 
shop, and the cut and fitted props, ties, and rails. 

Before we consider the question of law here raised we 
are met by an objection made by tlie learned counsel for 
the plaintiff' in the writ, that the court has no power to in- 
terfere in any mode with the sheriff* upon this levy. That 
the applicants are strangers, that the law has taken hold 
of the property, whether fixtures or not, and no interfer- 
ence can be interposed by the court. Admitting that the 



Digitized by 



Google 



120 COMMON PLEAS REPORTER. 

Live-Stock Co, v. Amity Coal Co. 

sheriff has undertaken to separate fixtures from the free- 
hold, and sell the same without a levy on the freehold 
itself, we apprehend it is too late in the day, under our 
practice in Pennsylvania for many years past, to question 
the power of the court to interfere with the sheriff in this 
mode by rule to show cause instead of a formal bill in 
equity. Whether it should be sustained or not, as matter 
of practice there is little doubt that throughout the state 
the power has been often exercised. Rules to set aside sales 
of personal property, to strike off levies made by the 
sheriff, to open judgments, stay writs and all proceedings, 
are often granted under the equity powers of the court, 
administered in the forms of law. In this case the 
applicants are mortgagees of the defendant. There is, 
therefore, a privity of estate. Hillard on Mortgages, vol. 
1, p. 184-192. We refer also to Mitchel on Motions and 
Rules, p. 11. See page 49, list of rules relating to execu- 
tions. We refer also to 11 W. N. C, 94, for an instance 
of a rule to set aside Sifi.fa. and levy, in which an order 
was made and affirmed by the supreme court. 11 W. N. 
C, 309; also, Com. v. McMichael, Brightley's Digest, 1076, 
pi. 173. We think the court has power to restrain the 
sheriff from executing the writ of the court (execution or 
other writ) from an illegal use; 40 Leg. Intell., 14; Wit- 
mer's Appeal, 45 Pa. St., 455. Such power should, of 
course, be used with care, with proper indemnity, and 
only so as to promote the ends of justice. We have only 
to suppose a case of an attempt to sell a house separate 
from the lot on which it stands, when there is no sever- 
ance of title, to give the instance of an extreme case where 
such power ought to be exercised. We could conceive of 
very few things that would be more destructive of rights 
and liens than to allow property that is clearly part of the 
freehold to be split up into claims as of personal property 
by levies on writs and sales thereunder with no power in 
the court out of which the writ issues to restrain, except 
by formal bill in equity. We therefore assume that we 
transgressed no power in hearing this application, staying 
proceedings, requiring bond, and granting this rule. It 
matters little what the form of rule is, whether it be to 
stay proceedings on the writ indefinitely, or to strike off 
the levy> or to set aside the sale. For the protection of 
all parties the stay of proceedings, it seems to us, is the 
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best mode, for we can thereby preserve the lien of the fi. fa, 
until final hearing, both by this or the superior court. 

We now reach the merits of this controversy. The sole 
question is whether, as between the mortgagee and the 
judgment-creditor in this case, the lien of the mortgage 
covers the mine-cars, the pump, the tools in the black- 
smith-shop, and the cut and fitted props and ties and 
rails. It was assumed on the argument of the case that if 
ihey were fixtures then the mortgage held them, and 
the sheriff could not sell them. We consider first the 
question as related to the mine-cars. Whether this mort- 
gage is under the Acts of 1855 and 1867, relating to lease- 
holds, or is a mortgage of land in fee, it will aid us greatly 
to look at the Act of 1855, as indicating the legislative 
intent in so far as it throws light upon the principles 
which ought to govern in determining whether a chattel 
is a fixture when used in connection with a "colliery, 
mining-land, manufactory,. or other premises." The Act 
of 1855 (P. L., 369) was passed after a trial of the Act of 5 
April, 1853, P. L., 295, relating to Schuylkill County. 
The latter act empowered *' every tenant of the right to 
mine coal, or lessee of coal-lands or coal-mining rights in 
or on the lands of others, to mortgage their interests in 
such rights or property demised, together with all 
machinery and fixtures appurtenant or belonging thereto 
or used in the enjoyment of the same, so as to be good 
and available in law against all subsequent purchasers or 
execution creditors." 

The Act of 1855 empowers "every lessee for term of 
years of any colliery, mining-land, manufactory, or other 
premises, to mortgage his or her lease or term in the 
demised premises, with all buildings, fixtures, and 
machinery thereon, to the lessee belonging and thereunto 
appurtenant, with the same effect as to the lessee's interest 
and title as in the case of mortgaging a freehold-interest and 
title, as to lien, notice, evidence, and priority of payment." 

In the mortgage before us we have "the estate and 
term" mortgaged "together with the mines, minerals, 
buildings, fixtures, and machinery thereon, with. * * 
appurtenances." * * * 

We remark in passing, that any question as regards 
trade-fixtures, as between landlord and tenant, is effect- 
ually excluded by the above-recited Act of Assembly. It 
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is only the relation of mortgagor and mortgagee, and 
mortgagee and execution creditor (not landlord), that is 
before us. This meets a position taken by the counsel for 
the plaintiff in the execution, and argued at length. We 
refer also, on this point, to Oves v. Oglerby, 7 W., 106; 
also to Hillard on Mortgages, vol. 11, p. 382, sec. 11: 
"Fixtures which, as between lessee and lessor, can be 
removed, cannot when mortgaged by lessee." 

The principles which in our courts in Pennsylvania 
have obtained in relation to fixtures, are more liberal, 
and we believe more reasonable, than those which obtain 
in other states and countries. We shall therefore confine 
our examination almost exclusively to our own decisions, 
and cite the cases very sparingly, being content to refer 
only to a single case, where it clearly establishes the 
principle. 

We have clearly recognized the following tests as stated 
by Ewell in his work on fixtures : 

1. "Real or constructive annexation of the. article in 

question." 

2. " Appropriation or adaptation to the use or purpose of 

that part of the realty with which it is connected." 

3. " Intention to make the article a permanent accession 

to the freehold," coupled with the fact of construc- 
tive or actual annexation. — Ewell on Fixtures, 22. 

The Pennsylvania cases assert the following principles, 
which have governed in the decisions. 

"Actual annexation to the freehold is not necessary. 
All the machinery of a manufactory which is necessary to 
constitute it a manufactory must pass for part of the free- 
hold." "Duplicates necessary and proper for an emer- 
gency, follow the realty." "The courts will be drawn 
away from the old criterion of a fixture by reason of its 
narrowness and want of adaptation to the business and 
improvements of the age." 

AH these principles were asserted at an early day by 
Gibson, C. J., in Voorhis v. Freeman, 2 W. & S., 116; ibid, 
Pyle V. Pennock, 390. 

Mere intention will not govern, but it must be 
accompanied by the fact of constructive accession, or use. 
Johnson v. Mehaffy, 7 Wr., 308. 
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Mortgage of a machine-shop includes all the fixed 
elements of it, that gave it its peculiar character as a 
machine-shop. Hence it included a lathe. Hoskin v. 
Woodward, 45 Pa. St., 42. 

"If they were a necessary part of the machinery for 
carrying on the business of the machine-shop they 
belonged to the manufactory, whether bolted to the floor 
or not," savs Knox, J., in Christian v. Dripps, 28 Pa. St,, 
p. 278. 

It is the intention to annex, as gathered from the facts, 
that is the true, legal criterion. Hill v. Sewald, 3 Sm., 
271; Seeger v. Pettit, 27 Sm.-, 437. 

" If the ' article, whether fast or loose, be indispensable 
in carrying on the specific business, it becomes a part of 
the realty." Morris's Appeal, 7 Norris, 368. We consider 
the decision in Morris's Appeal not only important for 
the best business interests, but as largely sustaining the 
real value of a manufactory by preventing it from being 
despoiled of necessary machinery, w^hich, taken by itself, 
was only chattels. It is one step forward in the expres- 
sion of the law, and at the same time a safe step, and on 
principle sustained by the previous decisions of the 
Supreme Court. 

In the case of Williamson v. New Jersey Southern Rail- 
way Company, 28 N. J. Equity, 281, which was the case of 
ordinary railway-cars made to run into different States of 
the Union, and over different roads, the court below held 
that they were covered by the mortgage. The Court of 
Appeals reversed, distinguishing the case from those 
under the principles which had been recognized, in that 
there was no fixedne^ in location or localization in use. 
29 N. J. Eq. Rep., 330. 

In the case at bar we have mine-cars. The use of the 
mine-cars is to carry the coal from the chamber in the 
mines to the coal-breaker, for the purpose of breaking the 
coal into proper sizes, and also screening the coal and re- 
moving the dirt. In the anthracite region a coal-breaker 
is an essential adjunct to mining operations. In the case 
of the shaft, the mine-car is entirely out of sight, except to 
the miner, or when it emerges at the top of the shaft for a 
moment, to dump its load. ^In the case of the slope or 
drift it serves the same office, remaining in sight for a 
short time longer. The car passes constantly back and 
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forth from the chamber to the breaker. Its journey is a 
fixed one, extended only as the gangways and chambers of 
the mine increase. Its place is localized, as also its use, 
being intended to remain on the track where it is located 
until it is worn out, or until the mine is exhausted. A 
coal-breaker would be as useless without mine-cars as a 
loom without a shuttle. When the mine is idle for a 
time, or the depressions of business are such as tempor- 
arily to require the mine to work on quarter or half-time 
some of the cars may, for convenience, or preservation, or 
repair, be temporarily brought to the surface. This is the 
case at the present time. But if the mine is in full opera- 
tion their place is to run back and forth on their fixed 
and limited tracks for the running of the mine. These 
cars are three-feet gauge, adapted to and made for these 
mines. They were put therein to remain as part of the 
plant. They have all been in place, and used only in this 
mine. It is true that Mr. Evans, in his affidavit, says: 
"These particular cars are not necessary for the working 
of the plant," but his reason for it is simply "that any 
three-foot gauge cars will do the service," and "that they 
could be used on any three-foot gauge road." He does 
not mean that mine-cars are not an essential to the 
breaker, as part of its machinery. What he says of them 
is as true of the rolls of a rolling-mill or the whole rolling- 
machine, the lathes of a machine-shop or any piece of 
machinery not fastened to the floor. A colliery which is 
supplied with mine-cars (and they all are unless new col- 
lieries) could not want these cars, and this colliery being 
supplied would not want others. Besides, cars of one col- 
liery w^ould not fit another. Their height must corre- 
spond with the thickness of the vein and their length to 
the size of the shaft or opening. 

We are aware that there is a distinction to be made 
between the use of a manufactory and its completion 
ready for use. Money is necessary to run a factory; 
horses and mules are necessary to run a breaker, colliery, 
or mine, but they are not necessary as a part of the 
machinery to complete it. Mine-cars are as necessary to 
a complete mine, to a breaker as a complete breaker, to a 
colliery as a complete colliery, as any other article of 
machinery about the works. Without them no connec- 
tion is made with the raw material and the product; 
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without them the engines would be started in vain ; the 
rollers would roll in vain. They differ in this respect 
from the cars at the schutes, which transport the prepared 
or the cleaned coal away to the market. The latter are not 
necessary to make a complete or manufactured article; 
they are necessary for the use and success of the business. 
Mine-cars differ little, if in anything, from the ladles on 
fixed tramways, which carry the molten iron from the 
furnace to the converter in a steel-mill, or the heated iron 
from the furnace to the rollers in a rolling-mill, all part 
and parcel of the machinery of the mill, essential to con- 
stitute it such. * 

In this question we ought not to be confused by a too 
narrow definition of terms. Words change in their sig- 
nificance. A "colliery" years ago signified one thing, 
now it signifies another. Coal in early days was not pre- 
pared. It is within my own recollection when lump coal 
was purchased for domestic use. A "mine" may mean 
simply a horizontal opening in the side of the mountain, 
into which a man may walk, and "mine" his coal and 
bring it out in a basket on his shoulders, or it may mean 
a shaft, gangways (main and lateral), chambers, breaker, 
rollers, engines, mine-cars, and all necessary machinery 
combined. It is in this latter view we apprehend that 
for a great and public benefit the Legislature in the Act 
of 1855 authorized the mortgaging of "buildings, fixtures, 
and machinery therein, * * and thereunto appurte- 
nant," and in the Act of 1853 included "all machinery 
dnd fixtures appurtenant or belonging thereto or used in ths 
enjoymefnt of the same" and in that act expressly gave pre- 
cedence over execution creditors. If this was their inten- 
tion we should give effect to it even if it stood upon its 
own force, irrespective of refinements upon the law of 
fixtures. That these Acts of Assembly have done much 
to develop the mining industries of the state none can 
doubt, by the security, they afford. We do not think that 
in holding mine-cars to be covered as part of the machin- 
ery by the lien of this mortgage, we are departing from 
any well-settled principle of law. On the contrary we 
think the very principle was, with great wisdom and care, 
and with the large foresight which characterized Chief- 
Justice Gibson, laid down by him in Voorhis v. Freeman, 
in the year 1841. 
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Upon the foregoing principles we hold that the mine- 
cars are included in the mortgage, and should not be sold 
by the sheriff. Upon the same principles the tools in the 
blacksmith-shop are excluded from his levy. In regard 
to the Blake pump there are not sufficient facts before us 
to exclude that from his levy, and the same is true in re- 
gard to the cut props, ties, and rails. It would appear 
that the latter were intended to be made part of the plant, 
but that is all that appears. They are not in the mines, 
they are not actually or constructively affixed by any act 
or use imposed upon them. We think they come within 
the ruling of Judge Lowrie in Johnson v. Mehaffy. It is 
possible that on a full showing all the above articles 
would be shown to be necessary duplicates for a properly- 
contemplated emergency, as in the case of a broken 
roller of a rolling-mill, but that does not appear before us. 
They are therefore allowed to remain under the levy. We 
remark in passing that nothing excludes these cars if the 
lease should be levied on. In order that this proceeding 
may appear properly on record we make the following 
order: 

And now, to wit, 20 June, 1885, a rule is entered as 
prayed for, to show cause why the sheriff shall not be en- 
joined from selling, independent of the leasehold estate of 
the defendant, the following items contained in his levy, 
to wit: '^ All the machinery of said company in and about 
the mines and breaker, including hoisting-engines, 
pumps, fan-engines, breaker-machinery, railroad-tracks, 
mine-cars, wire-rope, blacksmith-shop and contents," and 
the said rule is made absolute as regards said articles, 
and he is enjoined from selling the same. It is further 
ordered that the rule be discharged as regards the follow- 
ing articles, which he is allowed to sell, viz.: 

1 single engine lying on the ground, disjointed and 

not in use. 
1 Blake pump in same condition, 
1 pile second-class lumber, 

1 pile first-class lumber, 

2 large piles mine-rails, 

1 pile props uncut or fitted for use, 

2 piles mine-ties, 

2 pieces feed-pipe and elbow. 
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Ill, May T., 1884, C. P., Lycoming Co. 

McCormick v. Township. 

One who attempts to use a bridge with an unusual and extraordi- 
nary weight, takes upon himself the risk of loss and damage, even if 
his injuries be the direct result of such defects and imperfections of 
the highway as would render the township liable to individuals in 
the lawful and proper use of the highway. i 

A traveler is bound to take notice of the apparent strength of a 
bridge (highway), the purpose for which it is built, and the kinds of 
vehicles ordinarily used thereon, and he takes thereon vehicles of 
an extraordinary weight at his own risk. 

Where the bridge (highway) is sufficiently strong and safe for 
travel in the ordinary modes used in the neighborhood, the town- 
ship is not liable for an accident resulting from an extraordinary and 
unusual weight of vehicle. 

Where the defect in a bridge (highway) is latent, in order to 
render the township liable for an accident resulting therefrom, the 
supervisors must either have had express notice of the defect, or 
the defective material must have been in use for such a length of 
time as would in itself imply knowledge of its unsoundness. 

If in the building of the bridge the supervisors took the ordinary 
precautions to secure sound material, negligence cannot be inferred 
because of a mistake made in the performance of duty. 

This was an action on the case to recover damages, 
which the plaintiff (Henry C. McCormick) alleged he sus- 
tained by reason of the negligence of the oflBcers of the 
township of Washington, defendant, in not keeping their 
public highways in proper repair. 

The facts in the case are substantially as follows : On 
the 20th of September, 1883, at about one o'clock p. m., as 
plaintiff was traveling upon the highway of Washington 
township, and attempting to cross south creek upon a 
bridge which is there erected as a part of that highway, 
the bridge broke down. That at the time plaintiff was 
traveling with his steam threshing-machine, which con- 
sisted of three different vehicles, — the first was the engine 
and boiler on four wheels, the second containing the water- 
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tank, and the third the separator — all hitched together. 
The machine was propelled by the traction-engine con- 
tained in the first vehicle. A team of horses was hitched 
in front for the purpose of guiding the machine. When 
they got upon the bridge, one of the stringers broke, the 
team, engine, and tank were precipitated into the stream 
and were injured. 

Jno. J. MetzgaVy H. W. Watson, for the plaintiff. 

McCormicks, for the defendant. 

The Court, Cummin, P. J., charged the jury on the law 
applicable to the case as follows, viz. : That the township 
is liable only for want of ordinary care and diligence on 
the part of its supervisors in the maintenance of the 
bridge which formed part of the highway. That the 
township is not liable, unless there was negligence upon 
the part of its supervisors in the maintenance of this 
bridge, and that the burden of proving negligence is upon 
the plaintiff. 

That in order to enable the plaintiff to recover in this 
case, it must have been proven to the satisfaction of the 
jury, if the defect in the stick of timber was latent or 
hidden, that the township surveyors either had express 
notice of the defect and did not repair it, or that the 
stringer which broke must have been in use for such a 
length of time as would in itself imply knowledge of its 
unsoundness on the part of the supervisors. If the jury 
believe that the ordinary life or durability of white-oak . 
timber, such as was used in the stringers of this bridge, 
was from fifteen to twenty-five years, and that the timber 
which broke had been used but six years, there could be 
no implied notice to the supervisors of the unsoundness 
of the stick. 

That if the jury believe that the supervisors, or 
those in their employment, when rebuilding the bridge 
in July or August of 1883, tested the alleged defective 
chord or stringer by cutting into it with an axe, or in any 
other manner as an ordinarily prudent man would do 
under the same circumstances, they performed their duty, 
and negligence cannot be inferred because of a mistake 
made in the performance of duty. . 
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That the duty of the supervisors is well performed, 
if the bridge complained of was in a reasonably safe con- 
dition for travel in the ordinary modes in the neighbor- 
hood and by the people who commonly used said bridge. 

That the supervisors of the township are not re- 
quired by law to make preparation for the safety or con- 
venience of those who undertake to use the highway in 
an unusual or extraordinary manner, involving peculiar 
or special peril and danger by reason of the magnitude of 
the construction of the carriages used, or the volume or 
weight of the property transported. 

If the jury believe that the plaintiff, in attempting 
to cross the bridge in question, was using the bridge in an 
unusual and extraordinary manner, or with extraordi- 
nary vehicles, or vehicles of unusual weight, not suitable 
or adapted to a highway opened and prepared to be used 
in the common intercourse of society and in the trans- 
action of the usual and ordinary affairs of business, he 
takes upon himself the risk of loss and damage, and he 
has no right to recover from the township for injuries 
sustained, even though such injuries be the direct results 
of such defects and imperfections of the highway as would 
render the township liable to individuals in the lawful 
and proper use of the highway. 

. If the jury believe that the vehicles being trans- 
ported by the plaintiff across the bridge in question, were 
of extraordinary weight and of unusual character, involv- 
ing peculiar and special peril and danger to the bridge, 
the plaintiff was bound to exercise extraordinary care and 
* caution in passing over the bridge, and the omission to 
exercise such extraordinary care and caution would be 
negligence on his part and he cannot recover in this case. 

If the jury believe that an ordinarily prudent man, 
in transporting such vehicles as were used by plaintiff 
across the bridge, would have disconnected them and 
taken them over separately, and the plaintiff neglected to 
do so and attempted to take them all over at once, the 
plaintiff would oe guilty of contributory negligence if 
such neglect caused the accident, and the verdict must be 
for the defendant. 

That the plaintiff was bound ' to take notice of the 
apparent strength of the bridge, the purpose for which it 
was built and the kinds of vehicles ordinarily used 
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thereon; and if he took upon said bridge vehicles of un- 
usual and extraordinary weight, he was putting the bridge 
to an unlawful use, and he is not entitled to recover for 
the damages that ensued. 

That it is the duty of the jury, in determining the 
question whether or not the supervisors performed their 
duty in the premises, to take into consideration the sit- 
uation of the bridge, the character of the highway of 
which it formed a part, the number of people it was de- 
signed to accommodate, the character of the travel over 
and across the same, and the freight to be transported, and 
if the jury find that the bridge in question was sufficient 
to accommodate the persons likely under ordinary circum- 
stances to use the same, and safe and convenient for 
travel in the ordinary modes used in that neighborhood, 
the township is not liable for the accident resulting to the 
plaintiff, if such accident was occasioned by an extraordi- 
nary and unusual use of the bridge on the part of the 
plaintiff. 



416, Jan. T., 1886, Com. P. of Lackawanna Co. 1 June, 1885. 

Church V. Beck. 

Where a judgment has been transferred from one count}"^ to another 
after the five years has expired without a sci. fa. to revive, execution 
can be iss led forthwith on the transcript in the new county. 

Dissenting opinion. 

Rule to set aside fi. fa. 

Judgment was originally entered in Luzerne Countj'', 
and more than five years afterwards, without revival, it 
was transferred to Lackawanna County, and execution 
issued forthwith. Thereupon this rule was taken, on the 
ground that a sci. fa. should precede the issuing of execution. 

S. W. Edgar, for the rule. 

H. M. Hannah, contra. 

Archbald, A. L. J. — Judgment was originally entered 
against the defendant in Luzerne County, July 31, 1875, 
and transferred to this county December 18, 1884. There 
had been no revival in the old county, and, without any 
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revival here, execution was forthwith issued. This rule 
was thereupon taken on the ground that no execution 
could issue until a scire facias had gone out and judgment 
been obtained thereon. 

This exact point was ruled by Judge Hand in the case 
of Crago V. Darte, No. 89, April T., 1883, in this court 
(2 Com. Pleas Rep., 25), where he held that a judgment 
transferred under the Act of 1840, acquires such a status 
as a judgment in the county to which it is transferred, 
that execution may issue thereon, without a preceding 
scire facias, even though the judgment in the original 
County be over five years old at the time of the transfer. 

I, can not agree with this interpretation of the law. 
But as it would work intolerable confusion to have the 
Judges of this court ruling differently on a question of 
practice regulating the conduct of the prothonotary^s 
office, I consider it my duty to be governed in the deter- 
mination of this case by what has been decided in the 
case of Crago v. Darte, simply expressing my dissent 
therefrom and the reasons for it. 

The Act of 1840 is to be construed in harmony with 
the Act of 16 June, 1836, regulating executions where it is 
provided that no execution shall be issued upon any 
judgment after the expiration of the period fixed (origin- 
ally a year and a day, but subsequently enlarged to five 
years) unless the party defeij^dant shall be first warned by 
scire facias, &c. 6y the Act of 16 April, 1840, a judgment 
transferred to another county is to have the same force 
and effect, and no othevy as if originally entered in the 
court to which it is thus transferred. The statute does 
not give full status to such judgment obtained by trans- 
fer. As said by Judge Gibson (Brandt's Appeal, 4 Harris, 
346), " It is not, then, a very judgment, but a g'uasi judgment, 
and that too only for limited purposes. It is affected with 
all the weaknesses of the original, and must stand or fall 
with it." Nor can such judgment by transfer be itself 
transferred to another county (Mellon v. Guthrie, 51 Pa. St., 
116); and it is transferred in its character as a judgment 
and not as a lien. Thus until the recent act of assembly 
an award of arbitrators could not to be transferred until 
the judgment had become absolute by failure to appeal. 
(Hallman's Appeal, 18 Pa. St., 310.) Nor could a verdict 
docketed as a lien be transferred (Bailey v. Eder, 90 Pa. 
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St., 446), nor a decree in equity for the payment of money 
(Brooke v. Phillips, 83 Pa. St., 183). 

Now, when a judgment has stood over five years it will 
not support an execution until a scire facias has issued 
and been pressed to judgment. If in such state it is 
transferred to another county it is to have the same force 
and effect, and no other, as if originally entered in 
such county. The condition in which it is, is continued 
in its transferred state, otherwise it would be given a new 
force and effect, and one which it did not before possess. 
In its unrevived condition it had in a certain sense ceased 
to bind the defendant's person. How could the merd 
transfer remove this condition, when by the very terms of 
the act it is to have no other force and effect than if origin- 
ally entered in the court to which it is transferred. 
Such transfer is said by C. J. Lowrie (King v. Nimick, 
34 Pa. St., 298) to have a strong analogy to a testatum 
execution. But it is clear that no testatum could run 
from an unrevived judgment into another county. 

This does not conflict with Knauss's Appeal, 49 Pa. St., 
420. The question there was one of lien merely and not 
of execution. The judgment when transferred was in full 
life, and the court simply held that it acquired a lien by 
its transfer, distinct from and independent of the lien in 
the old county, so that the expiration there did not affect 
the judgment as transferred. 

But in that very case Judge Agnew says: "The pro- 
ceedings to enforce collection [of the transferred judgment] 
shall be according to the Act of 1836, and therefore if the 
debt is presumed to be paid so as to require a scire facias, 
it must be revived before proceeding to execution" 

I should therefore hold, if the question were de novo in 
this court, that while the Act of 1840 allows any judg- 
ment to be transferred to another county it has no other 
force and effect than if originally entered in such county, 
and if at the time of its transfer it is over five years old, 
so that no execution could issue thereon, a scire facias 
must issue on the judgment so entered by transfer, and 
be proceeded in to judgment before an execution can 
properly be taken thereon. 

But, for the reasons first given, I must discharge this 
rule. 

Rule discharged. 
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If demised premises are so constructed, or in such a condition, that 
the continuance of their use by the tenant must result in a nuisance 
to a third person, and a nuisance does so result, the landlord as well 
as the tenant is liable to such third person. 

Error to the Court of Common Pleas No. 2, of Philadel- 

Ehia. George Fow, the plaintiff, owns and occupies a 
ouse in the City of Philadelphia. Immediately adjoin- 
ing, on the north, are certain premises owned by the de- 
fendant, Elizabeth Roberts, and by her leased to certain 
tenants. In the yard belonging to these premises, and 
within a foot of the plaintiff's cellar-wall, the defendant 
had constructed (previous to the acquisition of title by 
th^ plaintiff) a privy and cess-pool. The cess-pool had 
been in use for a number of years, but had not become 
offensive until the abuse of it by the tenants in 1881 and 
1882 rendered it so. The contents of this cess-pool, when 
filled above a certain height, percolated through the plain- 
tiff's wall and settled in his cellar, rendering his house 
unhealthy and uninhabitable. 

The plaintiff brought an action on the case, and was 
non-suited, the court below holding that the tenant, and 
not the landlord, was liable. 

John H, FoWy Edward A. Anderson^ for the plaintiflF. — 
Privies are prima facie nuisances. Wood on Nuisances, 
2d Ed., p. 664. The owner must keep the contents from 
percolating into the land of a contiguous proprietor. 
Hodgkinson v. Ennor, 4 Best & Smith, Q. B., 229; Ball v. 
Nye, 99 Mass., 582; Jacobs v. Worrell, 15 Leg. Int., 139. 
" He, whose dirt it is, must keep it that it may not tres- 
pass." Salk., 361. An ordinance of the city (23 Sept., 
1864), prohibits the erection or maintenance within two 
feet of the line. The plaintiff had a claim against the 
landlord as well as against the tenant for the continuance 
of the nuisance, for " one who erects a nuisance and grants 
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it over in that manner, is a continuer with the witness. 
. . . . If a wrong-doer conveys his wrong over to 
another, whereby he puts it out of his power to redress it, 
he ought to answer for it." Roswell v. Prior, 1 Lord Ray- 
mond, 713. See also, Grady v. Wolsner, 46 Ala., 381; 
House V. Metcalf, 27 Conn., 631 ; Helling v. Jordan, 53 
Indiana, 21. It is considered a part of the landlord's 
expenses to keep privy-wells clean. Scheerer v. Dickson, 
7 Phila., 472. The nuisance is a natural consequence of 
the erection, and a receipt of rent is an upholding and 
continuance; and the landlord is liable. King v. Pedl'ey, 
1 Adolphus & Ellis, 822. In Smith v. Hanbest, 2 Kerr, 
N. B., 602, it was held that the owner is liable if he lets a 
building which requires particular care to prevent the 
occupation from bemg a nuisance, and the nuisance occur 
for want of care on the part of the tenant. See also, Mar- 
shall V. Cohen, 44 Georgia, 489, to the same effect. Other- 
wise it would result in a denial of justice, for with the 
landlord relieved of liability, and the tenants pecuniarily 
irresponsible, the plaintiff would have no remedy. 

Bradbury Bedell^ Fred, B. Vogel, for the defendant. — It 
was not a nuisance until it became so through the abuse 
of it by the tenants, in 1881 and 1882. If the defendant 
had demised the premises with an existing nuisance 
thereon, she might have been responsible for the continu- 
ance thereof during the term. But she is not responsible 
for a nuisance created and continued on the premises by 
the tenant in possession. In Rich v. Basterfield, 4 C. B., 
783, the landlord was held not liable for the nuisance of 
the smoke caused by the tenant's fires, although the land- 
lord had built the chimney which carried the smoke, and 
so impliedly authorized the fire and smoke. In Cheetham 
V. Hampson, 4 Term Rep., 318, the landlord was held not 
liable for the neglect of the tenant to repair fences. The 
tenant is liable for the insecurity of the premises. Coup- 
land V. Hardingham, 3 Campbell N. P., 398; Harris v. 
James, 35 L. T. N. S., 240; Payne v. Rodgers, 2 H. Black, 
350; Chauntler v. Robinson, 4 Excheq., 163; Russell v. 
Shenten, 3 Ad. & E. L. (N. S.), 449; Bishop v. Charity, 1 
Ellis & Ellis, 697. The tenant always is, and the landlord 
may, under peculiar circumstances, be liable for an injury 
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sustained by a third person, arising from negligence in 
failing to keep the ways in repair. 

In the case before the court, the tenant had covenanted 
to do all the repairs. " If the landlord demises tenements 
and premises wnich are not in themselves a nuisance, but 
may or may not become a nuisance, according to the mode 
in which they are used by the tenant, the landlord cannot 
be made responsible for a nuisance created upon them by 
the tenant. He is not responsible for enabling the tenant 
to commit a nuisance if he pleases." Addison on Torts 
(Wood's Ed.), p. 247; Cooley on Torts, p. 609; Wharton 
on Negligence, § 817 ; Shearman & Redfield on Negligence, 
§§ 56, 501; City v. Spaulding, 4 Cush., 277; Fisher v. 
Thirkell, 21 Mich., 1; Swords v. Edgar, 59 N. Y., 28. 
Scheerer v. Dickson, 7 Phila., 472, cited by the plaintiff, 
was a case between landlord and tenant, with no third 
party's rights affected. 

The opinion of the court was delivered March 9th, 1885. 

Paxson, J. — It needs but a cursory examination of the 
evidence in this case to see that the privy-well complained 
of was a nuisance of the most offensive character. It was 
situated but one foot from the line which divided the 
property of the plaintiff from that of the defendant, and 
when filled to a certain point the filthy matter percolated 
through the wall into plaintiff's cellar. Indeed, there 
appears to have been little dispute at the trial below 
either as to the existence of the nuisance, or its character; 
the main question was, who was liable therefor, the tenant 
in possession or the landlord who demised the premises, 
witn the privy located as above described. 

The suit was against the landlord for maintaining a 
nuisance; the court below non-suited the plaintiff upon 
the ground that the tenant was alone liable. 

The defendant contended that the well was not per se a 
nuisance; that when she leased the property to the pres- 
ent tenant in 1879, no complaint had been made of the 
well ; that it had become a nuisance by the manner of its 
use by the tenants; that they had allowed it to be used 
by two or three families, and had neglected to have it 
cleaned at the proper time. 

The law upon this subject was correctly stated in the 
recent case of Knauss v. Brua, 42 L.I., 238, wnere it was said 
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by our brother Gordon : " We do not doubt but that, in the 
absence of an agreement to repair, the landlord is not 
liable to a third party for a nuisance resulting from 
dilapidation in the leasehold premises Vhilst in the pos- 
session of a tenant. To make the lessor so liable the effect 
must be one that arises necessarily from a continuance of 
the use of the property as it was when the tenant took 
possession of it. But the converse of this proposition is 
also true ; if the premises are so constructed or in such a 
condition that the continuance of their use by the tenant 
must result in a nuisance to a third person, and a nuisance 
does so result, the landlord is liable." 

In applying this principle to the case in hand, it is too 
clear for argument that the tenant would be responsible 
to the plaintiff for the flow of the offensive matter upon 
the premises of the latter. He is responsible for the 
reason that the act complained of is his. The filth was 
deposited there by himself, his family, or by others, whom 
he permitted to use the privy. 

Is the landlord also liable? We are not considering 
any question of liability for repairs, as between landlord 
and tenant. It does not arise necessarily in the .case. 
But if the landlord constructed or maintained this privy 
in such a position, as regards his neighbor's property, that 
its use would result in a nuisance to the latter, and demised 
it to a tenant, we are of opinion that he is responsible for 
the consequences of its use. The privy, as before stated, 
was within one foot of the plaintiff's cellar-wall. A prop- 
erty-owner who so located a privy on his premises ought 
to know that it may, and probably will, become a nuisance. 
To build a cess-pool now, within two feet of the line of any 
adjoining lot would be a violation of a city ordinance ; 
and it is a violation of said ordinance to maintain a cess- 
pool within said limits. The reason for this wise munici- 
pal regulation undoubtedly is that cess-pools so constructed 
are nuisances, and endanger not only the comfort but the 
health of citizens. 

The defendant having demised the premises in question 
to a tenant, with a cess-pool so situated thereon that its 
use must necessarily result in a nuisance to the plaintiff, 
we are of opinion that she is liable to the plaintiff. It 
was urged, however, that it was only the manner of its 
use that the well became a nuisance. We fail to see the 
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force of this reasoning. The cess-pool was used for the 
very purpose for which it was constructed, and the tenant 
had the right to so use it. We cannot measure the extent 
to which a cess-pool may be lawfully used. Its lawful 
use in this case resulted in a nuisance to the plaintiff. 
The defendant demised the premises with the cess-pool so 
located that it would naturally produce such a result, and 
for this result we must hold her to be liable. 

The judgment is reversed and a procedendo awarded. 



•C. p. Lackawanna Co., No. 422, Oct. T., 1884. 30 March, 1886. 

Backus V. Foy. 

It is erroneous to enter judgment for costs upon a reversal in cer- 
tiorari to a justice of the peace. 
Troubat & Haly's Practice, | 901 (Brightly), Corrected. 

Rule to show cause why execution should not be stayed. 

Certiorari had been issued to a justice at the instance of 
the defendant, and the judgment of the justice reversed. 
Whereupon the plaintiff in error issued execution for 
<50sts. Whence the above rule. 

John F. Scrcigg, for the rule. 

/. W. Carpenter, contra. 

Archbald, a. L. J. — In this case the judgment of the 
alderman was reversed on certiorari, and the plaintiff in 
error has issued execution for costs. It was decided by 
Judge Hand in Pennsylvania Anthracite Coal Co. v. 
Ranck, No. 257, June Term, 1880, in this court, that it is 
erroneous to enter a judgment for costs upon a reversal 
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in certiorari proceedings. But, as the judges of this court 
are responsible for their individual opinions, I have 
examined the Cjuestion independently of the decision re- 
ferred to; arriving, however, at the same conclusion. 
Whoever claims costs fnust point to a statute by which 
they are given him. A certiorari is a writ of error in 
respect to everything but form, and is within the statutes 
governing costs in error. 

In case of affirmance, therefore, costs follow (1 Tr. & 
Haly Prac, § 876; Brightly, Costs, 196), but not where 
there is a reversal (Landis v. Shafer, 4 S. & R., 199 ; Wright 
V. Small, 5 Binn, 204; Smith v. Sharp, 5 Watts, 292; 
Cameron v. Paul, 11 P. S. R., 277). Where there is a non 
pros. (Welker v. Welker, 3 P. & W., 21) or a reversal at the 
instance of the plaintiff, the record goes back to the justice 
or alderman for further proceedings, and the costs abide 
the final event of the suit. So there may be cases where, 
after a reversal obtained at suit of the defendant, further 
proceedings may be had before the justice or alderman 
(Cf Atkinson v. Crossland, 4 Watts, 450). 

But in the many cases of reversal at the instance of the 
defendant, where (as for instance in the case of want of 
jurisdiction) there can properly be no remittitur, the only 
remedy for costs is that given in the 25th section of the 
act regulating writs of certiorari to justices (20 March, 
1810). There can be no judgment in such cases for costs 
Brightly, Costs, p. 201; Beam v. Warfel, 9 L. Bar, 185; 
Brennan v. Taylor, 2 W. N. C, 16; Javell v. Arwine, Coxe 
(N.J.) 38; Pa. Anthracite Coal Co. v. Ranck, supra). 

The contrary statement in Tr. & Haly's Practice by 
Brightly, § 901, is not sustained by the authorities there 
cited, and is opposed to the conclusion arrived at by the 
same learned author in his work on Costs at page 201, 
above cited. 

The conclusion here reached is also at variance with 
Long V. Shelly, 10 Phila., 506; 2 Luz. Leg. Reg., 197; de- 
cided by Judge Walker of Schuylkill Co. The authorities 
on which he relies do not, however, support him. Robbins 
V. Whitmore, 1 Dal., 410, is a case of affirmance, and in 
Silvergood v. Storrick, 1 Watts, 532, the Supreme Court 
merely decide that where, as part of the judgment of 
reversal, the Common Pleas have awarded execution for 
costs, the Supreme Court can not interfere, for the judg 



Digitized by 



Google 



COMMON PLEAS REPORTER. 139 

Fire Insurance Co. v. Cusick. 

ment of the Common Pleas is made final by statute. But 
they do not pretend to say that such judgment for costs 
was regular. Nor does the last clause of Sec. 22, Act 20 
March, 1810, on which the learned judge bases an argu- 
ment, mean more than that the judgment of the Common 
Pleas shall be final with reference to further proceedings 
in the Supreme Court. 

As to the Act 4 James 1, chap. 3 (Rob. Dig., p. 129), also 
there referred to, it has never, that I know of, been held 
to apply to costs in error. 

On reason and authority, therefore, a judgment for costs 
in this case can not be sustained. The rule to stay execu- 
tion is made absolute, and it is further ordered that judg- 
ment for costs, if any .have been entered, be stricken off. 



Fire Insurance Company v. Cusick. 

The mistake of a blundering agent (misdescription as to size, and 
accidental omission of one part of the building in the application),, 
done within the scope of the powers given to him by the insurance 
company, will not enable the latter to avoid a policy to the injury of 
the insured, who innocently became a party to the contract (by sign- 
ing the application, which was made a part of the policy). 

Where the loss is total, elaborate proofs of loss are not necessary. 
Where proofs are regarded as unsatisfactory, they should be returned 
by the company to the insured, the defects pointed out, and a call 
made for more specific proofs. 

Error to the Common Pleas of Lackawanna County. 

This was an action of debt on a policy of insurance by 
Mary Cusick against the Susquehanna Mutual Fire Insur- 
ance Company of Harrisburg. 

The facts of the case are as follows: The plaintiff, Mary 
Cusick, on August 3, 1876, made application through 
Wright Wells, the agent of the defendant, for insurance 
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on certain property situated in the City of Scrantou. 
Through the mistake of the agent who filled out the appli- 
cation (the insured was an illiterate woman who could 
read print only), the application was written for a dwelling- 
house 18x24 feet, with a wash-house attached, 8x12 feet; 
when in reality there was another wing, 20x21 feet, attached 
to the building. The plaintiff, Mary Cusick, made her mark 
to the application. Whether it was read over to her or 
not, does not appear. The interrogatories to the agent on 
the back of the policy were filled out in the handwriting 
of Wells, the agent, though not signed by him. The policy 
was issued to correspond with the application, for a dwell- 
ing-house 18x24 feet, with a wash-house 8x12 feet attached; 
and contained a clause making the application a part of 
the policy, and a warranty by the insured ; and " any false 
representation by the assured of the condition, &c., or any 
omission to make known every fact material to the risk, 
&c., then and in every such case, this policy to be void;" 
alsQ a condition that notice of loss should be given at 
once, and a particular account thereof in thirty days. 

In September, 1876, the premises were destroyed by 
fire, and notice was sent to the company, and in a few 
days the secretary. of thfe company came to Scranton, saw 
the plaintiff, and tried to effect a settlement, which he was 
unable to do. The testimony as to whether he demanded 
additional proofs is conflicting. 

Finally the plaintiff brought suit, claiming only for 
that portion of the premises actually included in the 
policy. 

The court, Handley, P. J., charged the jury, inter alia, 
as follows: 

" If this application and the statements and representa- 
tions made therein, were made out by Mrs. Cusick in her 
own handwriting, or made out at her dictation, and the 
evidence showed that they were dictated by her, that they 
were carefully read over to her, and that she agreed to 
each and every one of them as hers in every particular, 
then under the conditions of the policy they are made 
warranties, and unless the evidence shows they are 
absolutely true, of course they go for nothing, and she 
could not recover. Nor is there any evidence in this case 
showing that the contents of this paper were made known 
to this lady by the agent of this company before she 
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attached her mark to it. If there is, it is for you to ascer- 
tain what bearing it has upon the case. For some reason 
both parties seemed to have been very careful not to ask 
the question, whether this paper was read over to this 
lady — whether she knew of its contents before she executed 
it or not; so that, so far as the history of this case is now 
presented, that is one of the blank points in this case. 
You have no evidence that she knew of the contents of 
this paper. Well, if she did not know of the contents of 
this paper, then of course she is not bound by it; if the 
agent of the company made any mistake in describing 
the ground-plan or size of her property, or placed therein 
any statements not made by her, then of course she is not 
bound by that. The law never will permit any person to 
be bound by a document about which they know nothing. 

If this secretary of this company, when he appeared 
upon the ground, knowing that this property was de- 
stroyed, and totally destroyed, put the condition in that 
he was then and there ready to settle, and offered to pay 
the sum of money, and was silent and remained silent 
about the proof of loss, then of course he did not come 
there to demand additional proof of loss, but came there 
to compromise the case and settle for a certain sum of 
money, and you may assume, if you believe that to be the 
fact, that there was a waiver of a particular proof of loss 
as called for by the policy. 

Now the other question is, whether this lady made any 
misrepresentation about the size of this property. You 
have the evidence that she is illiterate, a person that can 
neither read nor write; knows very little about feet or 
inches. We have no evidence here that she at any time 
ever said to this agent that this house is 18x24, or any other 
size whatever. The agent himself tells you that he made a 
diagram and put it down on the application, but there is 
no evidence to show that she gave that particular figure.* 
Now if she did not, and it was the agent who obtained the 
size, and you will bear in mind that he admits candidly 
that he made a mistake, a mistake against the interest of 
this lady, then of course on that point you will have no 
hesitation in deciding in her favor. 

I will now take up the defendant's points. 

1. That the application, survey, plan, and description 
of the property insured, and referred to by the policy in 
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evidence, are a part of the contract between the parties^ 
and a warranty by Mrs. Cusick, the insured; and any 
false representations made by the assured of the condition 
or situation of the property, or any omission to make 
known every fact material to the risk, or any misrepre- 
sentation whatever, either in the written application or 
otherwise, renders the policy void. 

Answer of the Court. This point we affirm. 

2. That the statements and answers of Mrs. Cusick in 
the application in answer to the interrogatories put, rel- 
ative to the risk, are a warranty on the part of Mrs. Cus- 
ick, and the statement and answer of Mrs. Cusick in regard 
to the size of the building are a warranty that the build- 
ing was of the size given in such statement and answer; 
and it appearing from the undisputed testimony of the 
plaintiff and her witnesses that the building in question 
was almost, if not twice, as large as stated in the applica- 
tion and policy, the plaintiff cannot recover. 

Answer of the Court. If the evidence shows that these 
statements and answers are the statements and answers of 
Mrs. Cusick, then we affirm this point; but if you find 
from the evidence that Mrs. Cusick did not state the size 
of the building, nor was the size as written by the agent 
in, the application read to her, or put in under her direc- 
tion, or her attention called to it, then we cannot affirm 
this point. 

3. That the defendant company are not liable for any. 
loss of any property not insured by the policy, and are 
not liable for the loss on that part of the building described 
by the witnesses as being 20x21J feet. 

Answer of the Court. That you will remember is what 
is known as No. 1. This point we affirm, and say to you 
in addition, that she now concedes, through her counsel, 
that she does not claim for this property. The loss is her 
loss, and she must stand that misfortune. 

4. That the contract between the parties made it the 
duty of Mrs. Cusick, on the happening of the fire, forthwith 
to give notice of said loss to the secretary of the company, 
and within thirty days after said loss to deliver to said 
secretary a particular account of such loss, signed and 
sworn to by her, stating whether any and what other in- 
surance had been made by her upon the same property, 
giving copies of the written portion of all policies thereon, 
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also the actual cash value of the property /and the interest 
therein, the encumbrance on the same, for what purpose 
and by whom the building insured and the several parts 
thereof were used at the time of the loss, and when and 
how the fire originated, and there being no evidence of 
such proof or account of such loss, the verdict should be 
for the defendant. 

Answer of the Court. This point as a naked legal prop- 
osition we aSirm, but we say to you, the company may 
waive this portion of her contract; and, as I have already 
said in my general charge, if you find, from the interview 
that took place between the secretary of the company and 
her, that her evidence of that interview is the correct his- 
tory of it, then you may assume there was a waiver in 
this case ; if, on the other hand, you find that |iers is not 
the correct history of what took place, but that the secre- 
tary's is, then we say to you there was no waiver. 

5. That the use of general terms or anything less than 
a distinct specific agreement, clearly expressed and en- 
dorsed on the policy in question, cannot be construed as 
a waiver of any printed or written condition or restriction 
therein, and there is no evidence in this case which can 
be construed as a waiver of any printed or written con- 
dition or restriction of the policy produced by the plain- 
tiff*. 

Answer of the Court. This point we affirm, but say to 
you that the company may waive any and all conditions 
in the policy that are placed therein for the benefit of such 
company. We also refer you to what we have already 
said on the fourth point. 

6. That even if the jury believe that Mr. Wells was the 
agent of the company, and inspected and examined the 
building in question, and filled up the application, it 
appearing from the evidence in the case that Mrs. Cusick 
signed the application and accepted the policy issued . 
thereon, Mr. Wells is to be regarded with respect to the 
application as the agent of Mrs. Cusick, and not of the 
company, and the company is at liberty to set up the 
falsehood of statements and answers in the application as 
to the size, condition, or use of the insured building as a 
defense. 

Answer of the Court. This point we affirm, providing 
you find from all of the evidence that Mrs. Cusick was 
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informed by the agent of the company of the contents of 
this application, if, however, you fail to find that fact in 
the affirmative, then we cannot affirm this point. 

7. That the verdict should be for the defendant. 

Answer of the Court. This point, gentlemen of the 
jury, we will neither affirm nor deny; we will leave it 
witn you under the evidence and the law as stated by the 
court, to say whether your verdict shall be for the plain- 
tiff or for the defendant. 

I will now read to you the single point presented by 
the plaintiff, and answer it. 

1. As the property insured under this application and 
policy was in fact a single thing, and the loss was a total 
one, the proofs of loss offered in evidence were a substan- 
tial compliance with the requirements contained in the 
policy in this case. 

Answer of the Court. This point we affirm. 

Now, gentlemen of the jury, as I have said before to 
you, if you find there was a waiver of the preliminary 
proofs required by the policy, then you virtually say you 
find in favor of the plaintiff*. The question now is, what 
shall be your finding? 

Verdict and judgment for the plaintiff, whereupon the 
defendant took this writ, assigning for error, the charge of 
the court as quoted above. 

F. W, Gunster, I. H. BumSy for plaintiff in error. — The 
court virtually instructed the jury that it was incumbent 
on the defendants to show that the plaintiff knew the con- 
tents of the application which she signed. This is error. 
Weller's Apl., 7 Out., 594; Insurance Co. v. Swank, 6 Out,, 
17; Ins. Co. v. Freeman, 4 Out., 354. The representa- 
tions in the application are warranties. Fire Ins. Co. v. 
Huntzinger, 2 Out., 41; Cooper v. Ins. Co., 14 Wright, 
299; Eilenberger v. Fire Ins. Co., 8 Nor., 464. Having 
received the policy without effort to correct it, Mrs. 
Cusick is now estopped. Ins. Co. v. Swank, 6 Out., 17; 
Ins. Co. V. McAnerny, 6 Out., 335. Wells was the agent 
of Mrs. Cusick and not of Company. Ins. Co. v. Fromm, 4 
Out., 347; Ins. Co. v. Arthur, 6 Casey, 315; Smith v. Ins. 
Co., 12 Harris, 320; Ins. Co. v. McAnerny, 6 Out., 335. 
There was no evidence of any waiver of proofs of loss. See 
Ins. Co. V. Conover, 2 Out., 384; Ins. Co. v. Weiss, 40 Leg. 
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Int., 233; Bieatty v. Ins. Co., 16 P. F. S., 9; Cooper v. Ins. 
Co., 14 Wr., 299. 

H. M, Hannah, Willard and Warren, for defendant in 
error. — In Ins. Co. v. Fromm, 4 Out., 347, the house was 
described as occupied, when the insured knew it was not. 
In Ins. Co. V. Huntzinger, 2 Out, 41, the insured allowed a 
misstatement as to the amount of other insurance to be 
made, and then signed the application. In Ins. Co. v. 
McAnerny, 6 Out., 335, the insured signed the application, 
knowing that the answer put down by the agent might be 
true or false. So also in Cooper v. Ins. Co., 14 Wr., 299. 
In Smith v. Ins. Co., 12 Harris, 320, there was collusion 
between the agent and the insured. The case at bar 
differs from all these. Wells was the agent of the com- 
pany, and he alone made the mistake. No one else had 
any hand in it. He was acting within the scope of his 
powers, and the company is bound. Rowley v. Ins. Co., 
36 N. Y.,550; Ins. Co. v. Bruner, 11 Harris, 50; Mentz v. 
Ins. Co., 20 P. F. S., 478; Eilenberger v. Ins. Co., 8 Norris, 
464; Woods on Fire Ins., p. 277. When the loss is total, 
and the company has immediate notice, no further proofs 
are necessary. Ins. Co. v. Dougherty, 6 Out., 568; Ins. 
Co. V. Moyer, 1 Out., 441; Ins. Co. v. Davis, 2 Out., 280. 
Proofs were held waived under a similar state of facts in 
Ins. Co. V. Staats, 6 Out., 529. If defective, the company 
should have pointed out the defects. Wood on Fire Ins., 
pp. 719, 721, 722. The jury found that there was a 
waiver of more perfect proofs. 

The opinion of the Court was delivered March 30, 1885. 

^PAXSON, J. — Mary Cusick, the plaintiff below, an 
ignorant woman unable to read or write, took out a policy 
of insurance in the defendant's company, on her dwell- 
ing-house in the City of Scran ton. The policy contains 
this clause: "The application, survey, plan, or description 
of the property herein insured and referred to in this 
policy, shall be considered a part of. this contract and a 
warranty by the insured." There was an admitted mis- 
description of the property. The policy and the plan 
attached to the application call for a house 18x24 feet, 
with wash-house attached 8x12 feet. 

In point of fact, the house had also an attachment 20x21 
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feet, which was a part of the house, and forming one 
dwelling. The fire occurred in this attachment, and the 
entire structure was destrojred. If this were all, the 
plaintiff would not be entitled to recover. But it is 
equally clear that the mistake in the description was the 
blunder of Wright Wells, the company's agent, who made 
out the application for Mrs. Cusick to sign, and who pre- 
pared the description of the insured premises on the 
ground, and made the draft or plan attached to the appli- 
cation. This appears from his own testimony taken at 
the trial below. Indeed, it was only when confronted 
with the plan, while upon examination, that he saw his 
mistake and acknowledged it. It was not pretended that 
the plaintiff had anything to do with the plan or descrip- 
tion, except signing the application with her mark, upon 
the assurance that it was all right. On the back of the 
application were certain interrogatories to "be answered 
fully and definitely by the agent to insure the acceptance 
of the risk." These queries were answered by the agent; 
at least the answers were in his handwriting, although 
not signed. To the question, "Are you personally ac- 
quainted with the applicant and risk?" he answered, 
"Yes." To the question, "Is it, in your judgment, such a 
risk as should be accepted by the company?" he answered, 
" Yes." It was also proved that Wells was the agent of 
the company for taking applications for insurance, trans- 
mitting them to the office of the company, and collecting 
premiums. It thus appears that the Agent was acting 
within the scope of his powers, and the case comes directly 
within the principle ruled in Eilenberger v. Protection 
Mutual Fire Insurance Company (8 Norris, 464), where it 
was held in an elaborate and carefully-prepared opinion 
by our brother Trunkey, that "the fraud or mistake of a 
knavish or blundering agent, done within the scope of the 
powers given to him by an insurance company, will not 
enable the latter to avoid a policy to the injury of the 
insured, who innocently became a party to the contract." 
In the case cited, the agent committed a fraud by 
setting down false answers in the application ; in the case 
in hand the agent committed a blunder by incorrectly 
describing the property insured. In neither can the com- 
pany be permitted to cast upon the insured the conse- 
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quences of the crime or blunder of its own agent. The 
cases cannot be distinguished in principle. 

So much is clear. The confusion of the case arises out 
of the manner in which it was submitted to the jury. 
There was technical error in that portion of the charge 
embraced in the first specification, wherein the learned 
judge said, " You have no evidence that she (the plaintiff) 
Knew of the contents of this paper; well, if she did not 
know of the contents of this paper, then of course she is 
not bound by it; if the agent of the company made any 
mistake in describing the ground-plan or size of her prop- 
erty, or placed therein any statement not made by her, 
then of course she is not bound by that." 

The latter part of this instruction, as applied to the facts 
of this case, was not error, and had the first part been 
omitted, as it might well have been, there would have 
been no trbuble. But the first part, as an abstract propo- 
sition, is certainly erroneous. It was held in Weller's 
Appeal (7 Out., 594) that "the fact that C was an illiterate 
German and understood English imperfectly, was im- 
material because he was not obliged to sign the instrument 
unless he understood it; but, having signed, without ask- 
ing to have it read, he was bound by it." (See also, 
Insurance Co. v. Swank, 6 Out, 17; and Insurance Co. v. 
Fromm, 4 Out., 347.) We will not, however, reverse for 
this error. It could have done the company no harm; 
upon this branch of the case they have no defense. 

The only other question that requires notice relates to 
the proofs of loss. It may be conceded that the proofs of 
loss were informal. At the same time it mnst be borne 
in mind that the subject of loss consisted of a single item, 
viz., a frame dwelling-house, and that it was totally 
destroyed; in other words, a total loss under the policy. 
Elaborate proofs of loss were not necessary under such cir- 
cumstances; that the proofs of loss were at least intended 
to be a substantial compliance with the terms of the policy, 
there can be no doubt. Had they been regarded as un- 
satisfactory, they should have been returned by the com- 
J)any to the insured, the defects pointed out, and a call made 
or more specific proofs. It was in evidence that one of the 
company's officers visited the premises a few days after the 
proofs of loss were sent, with a view of making a settle- 
ment, and that he made an offer of about six hundred 
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dollars for that purpose. He testified that he told the 
insured that her proofs were defective, and pointed out to 
her in what respect they were defective. Upon this point, 
however, there was a conflict of evidence, and it was sub- 
mitted to the jury. 

Upon the whole, while we are of the opinion that this 
is a very ragged record, we think the case is right upon 
the merits, and we do not see any errors of sufficient grav- 
ity to compel us to reverse. 

Judgment affirmed. 



Brogan's Appeal. 

A voluntary deed, without a clause of revocation, made at the 
solicitation of one child while smarting under an exaggerated sense of 
injustice from another child, will be set aside upon the application of 
the grantor. It is not so much what the grantor intended to do, as 
how the intent was created or formed. 

Appeal from the Court of Common Pleas of Lacka- 
wanna County. 

This was a bill in equity brought by Eleanor Williams 
against Mary Brogan and James, her husband, praying 
for the reconveyance of a house and lot conveyed by the 
said Eleanor Williams to the defendants, and a cancel- 
lation of the deed, alleging fraud and undue influence 
while the plaintiff was intoxicated. 

The facts in the case were as follows : In October, 1882, 
Eleanor Williams, the plaintiff below, accompanied by her 
daughter, Mary Brogan, and James Brogan, her husband, 



Digitized by 



Google 



COMMON PLEAS REPORTER. 149 

Brogan'8 Appeal. 

went to the office of an attorney in the City of Scranton, 
and there executed the deed in controversy. Mrs. 
Williams owned a house and lot in the City of Scranton, 
whereon she lived with a daughter, Mrs. Kerrigan; it 
being a part of a larger lot purcnased on contract, jointly 
by her husband (who had devised it to her) and her son- 
in-law, Patrick Kerrigan. In accordance with a division 
agreed upon, part of the land had been conveyed to Mrs. 
Williams and the remainder to Kerrigan. A barn which 
Kerrigan had erected being partly on the land of Mrs. 
Williams, she conveyed the few feet covered thereby to 
Kerrigan for the sum of $125. 

This conveyance displeased Mr. and Mrs. Brogan, and 
under their persuasions was followed by the deed to 
them, the subject of this bill in equity. They sent for 
Mrs. Williams in the morning while she was still in bed, 
and she went to Mrs. Brogan's house without her break- 
fast, and, under the persuasions and representations of 
Mrs. Brogan as to her having been overreached and un- 
fairly treated by the Kerrigans, went to the attorney's 
office, where the deed was drawn up and signed. During 
all this time, apparently, Mrs. Williams had had no sus- 
tenance except a few glasses of ale. She was a woman 
sixty-four years of age, and unable to read or write. 
There was no consideration except natural love and 
affection. 

The bill was sustained and a reconveyance decreed. 
The opinion of the court below. Hand, A. L. J., was as 
follows: ' 

This cause comes before us on exceptions to the Master's 
report. It is a bill in equity praying for the reconveyance 
of a house and lot conveyed by pTaintiflF to defendants, 
and a cancellation of the deed ana record of conveyance, 
and for further relief. The allegations of the bill are 
that the plaintiff made a deed of her house and lot to her 
daughter, Mary Brogan, one of the defendants, and wife 
of the other. That this conveyance was obtained by 
fraud, undue influence, while plaintiff was in a state of 
intoxication, weak of mind and body, and under the con- 
trol of defendants; that plaintiff is sixty-fbiir years old, 
unable to tead or write, unaccustomed to the transaction 
of business; and on the following day, after the convey- 



Digitized by 



Google 



150 COMxMON PLEAS REPORTER. 

Brogan*8 Appeal. 

ance, she sought to have the transaction annulled and 
the deed delivered up. The Master finds that there was 
no consideration for the deed, and that it can only be sus- 
tained as a gift on the consideration of natural love and 
affection; that there was no intoxication such as would 
void the deed, and that the plaintiff knew what she was 
doing, and intended to do it. He recommends a dismissal 
of the bill on the ground that he does not think the 
evidence of the plaintiff is sufficiently corroborated to 
warrant a decjjfe of reconveyance, anii recommends a 
division of the costs between the plaintiflF and the defend- 
ants. The learned Master has very faithfully analyzed 
the evidence, and has very frankly stated his conclusions 
and his doubts, and in this respect has materially aided 
us in our examination of the case. We have been com- 
pelled in view of his doubts to scrutinize the whole of the 
testimony with great care. Under the pressure laid upon 
us by the decisions in our State to critically examine all 
the circumstances attending a transaction syich as this, 
and, if equity can discover any imposition practiced or 
anything which would make it unfair, to set aside the 
conveyance, we have been led to a conclusion difiPerent 
from that which is recommended by the learned Master. 
He says in his report, '^That persuasions were used to in- 
duce Mrs. Williams to make this conveyance is a fact, but 
the Master is doubtful whether the facts proven are suffi- 
cient to constitute undue influence." It is here that we 
think he has erred. He finds from the evidence that this 
deed of Mrs. Williams was only an improvident act. In 
his examination of the testimony, while it is true that on 
some of the allegations of the bill the uncorroborated 
evidence of the plaintiff" would justify his not finding 
those allegations proved, nevertheless, uppn this question 
of undue influence there is sufficient corroboration and 
undisputed evidence to move the equity side of the court. 
A statement of the facts will show this. Mrs. Williams 
was sixty-four years of age, a widow. She had two mar- 
ried daughters, Mrs. Brogan and Mrs. Kerrigan, and 
grandchildren, the children of a deceased son and 
daughter. On the morning, of October 12th, 1882, she 
was sent for while in bed to come to the house of Mrs. 
Brogan. The object of this on the part of both defend- 
ants was to secure a disposition of this property from the 
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old lady in favor of the defendants. The old lady came 
without her breakfast, and during all the transaction 
either had no meal from morning till night, or was 
oblivious to any sustenance except a few glasses of ale 
during the day. Up to this time she had lived on terms 
of motherl}' affection for her daughters, and all her chil- 
dren. Mrs. Brogan testifier on cross-examination : " I 
wanted to see my mother about the property deeded 
away. Thought it was as much my business as Sister 
Catherine's. Mr. Brogan knew that I had sent for 
mother. I talked with him about it before I sent for 
mother." In chief she says: "When she (mother) came 
in, after she had sat awhile, I asked her why she had 
given part of her property away to Kerrigan before she 
died or was getting weak. She asked me how I heard 
that she had given any of it away to Mr. Kerrigan. Told 
her I had heard it from Mr. Kerrigan^s son. who came to 
board with me after having a dispute with his father. 
She then said she had not given any of the land away, 
only sold the barn to him; told her that was all right, 
and I had nothing more to say. Then I told her that I 
had heard she had the whole place deeded to Kerrigan, 
and had left herself without a home. Told her I hardly 
believed it when I heard it, but that I heard it directly. 
Then she turned to me and said, 'Mary, let your husband, 
James Brogan, go and see lafter it, see what is deeded ;' 
and he went out at her request. He went and saw it, 
and in about half an hour my husband came back and 
told her how much land she had deeded with the barn. 
Then s-he, Mrs. Williams, said, in that case, 'Mary, the 
rest of it is yours.'" The remainder of the testimony of 
Mrs. Brogan contradicts the testimony of the plaintiff 
that under the feelings engendered on that morning, the 
plaintiff was induced to do this improvident act. Other 
circumstances in the testimony may be referred to, such 
as starting out with the intention of going to Ffellows's 
office to ascertain the exact fact, but digressing to Stokes's 
oflBce, the conveyancer. The controversy (or negotia- 
tions, to use a milder term) at Stokes's office for nearly or 
quite half a day, and her finally yielding to the purpose 
of the morning, and signing the deed ; the absence of any 
instruction on the part of tne scrivener as to the irrevoca- 
ble nature of the deed, or whether she understood that 
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it was irrevocable; the immediate desire tlie next day, as 
soon as the plaintiff learned what she had done, to revoke 
the instrument; the slight evidence upon which on the 
morning she was induced to believe she had conveyed to 
Kerrigan so much more than she had intended, all being 
Brogan's and his wife's statement from a half hour? 
absence not to the records, but only to the ground, with 
no evidence as to what Brogan did say as to the quantity 
of land, with the apparent fair disposition to go to Fel- 
lows's office, where the exact facts would have been 
learned, and landing at Mr. Stokes's office, where a sensi- 
tive mother (without any design on the part of Mr. 
Stokes, who seems to have acted properly in the matter) 
might easily find herself committed to a course of conduct 
that she would not, of her own calm free will and accord 
adopt ; all these are circumstances under which we are to 
judge of this influence exerted by Brogan aiid his wife, 
whether or not it was undue. Influence may be undue 
or improper from opposite considerations. A mother may 
be unduly won over by strong affection atid the winning 
powers of an affectionate daughter. An affectionate and 
fond mother as between two daughtei^ held in equal 
esteem may also be unduly influenced by a slight of 
covert charge of unfairness. In the present case it was 
boldly placed before this old lady at the early hour of the 
morning by a daughter wlio up to this time she had 
loved, that she had given part of her propei*ty away to 
Kerrigan before she died or was getting weak ; that she 
(Mary Brogan) had heard that she haa the whole place 
deeded to Kerrigan, and had left herself without a home. 
We say nothing now about the Actual facts of the Kerri- 
gan deed ; we have to do simply with the impulse and 
influence which such a charge was likely to start in the 
breast of a confiding, affectionate mother when made bjr 
a daughter. It is evident that Under this impulse^ Mrs. 
Williams at once acted, and acted impulsively, and acted 
through the whole day. Exaggeration pictures the wrong 
done by the Kerrigan conveyance, and when an atteiilpt 
is made to ascertain the exact truth by Mrs. Williams, it 
is frustrated, and we don't know that she learned the exact 
truth even up to the time she signed the deed. In fact, 
it matters little whether she had conveyed too mUch to 
Kerrigan; the important fact is, was she unduly influ- 
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enced at the time this deed was signed. The evidence 
would seem to show that she only conveyed to Kerrigan 
what she ought to with the consideration he paid. Cer- 
tainly it was so if Kerrigan and her husband had bought 
the land together, and she only conveyed the barn and 
her interest paid for, of which there is evidence. From 
the plaintijff's testimony, contradicted by Mary Brogan, 
we are led to the conclusion that smarting, or, to use a 
milder term, touched by the charge of unfairness and by 
influences kept up during the whole day by her daughter, 
the plaintiflF was unduly influenced to make this deed. 
We think also, in the light of Miskey's Appeal, 40 Leg. 
Intel., p. 415, there is an absence of a distinct intent to 
make this gih irrevocable. The burden of proof of sup- 
porting this gift is wholly on the defendants in the 
absence of such cl6ar and understood intent, and under 
the doubts which clearly arose in the njind of the Master 
he would have been justified in a different conclusion. 
In Miskey's Appeal it is said it is not so much what the 
grantor intended to do, but how was this intent created 
or formed. Justice Trunkey says in Darlington's Appeal 
in regard to relationship like this, " Constructive fraud 
often exists where the parties to the contract have a 
special, confidential, or fiduciary relation which affords 
the power and means to one to take advantage of or exer- 
cise undue influence over the other." In Miskey's Appeal 
the fraud was wholly in the lii^e of parental affection con- 
stituting undue influence: here it is in the line of affec- 
tion turning suddenly in sarcasm upon a confiding 
mother, and from the impulse thus engendered the act 
was done which she the next day sorely repented of. It 
is unnecessary for us to review the allegation of intoxica- 
tion, but in connection with all the circumstances of that 
day there is sufficient evidence to cast a shadow over that 
part of the case. In view of all the circumstances we 
think this is a case in which equity interferes to compel 
a reconveyance, and it is ordered and decreed that the 
prayer of the bill be granted with costs, formal decree to 
be prepared by counsel under the rules of court and sub- 
mitted. 

Whereupon this appeal was taken. 

John F, Connolly, P, W, Stokes, for appellants. — Undue 
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influence must be such as subjects the mind of the testa- 
tor to the will of the person operating it; such as destroys 
free agency. Towney v. Long, 76 P. S. R., 106; Eckert v. 
riowry, 43 P. S. R., 46. Importunate persuasion will not 
invalidate. Miller v. Miller, 3 S. & R., 267. The degree 
of proof to overthrow a deed or an executed contract, is 
higher than that required to attack an executory contract. 
Graham v. Pancoast, 30 P. S. R., 89; Nace v. Boyer, 30 P. 
S. R., 99. Equity will not relieve when the answer of the 
defendant expressly denies the material allegations of the 
bill, and the evidence of only one person, without corrob- 
orating circumstances, affirms what has been negatived. 
Milton's Apl., 7 Out., 286. If Mrs. Brogan stated what 
was true in regard to the Kerrigan conveyance, there was 
no undue influence therein. 

Fred. W. Gunster, Charles^H. Welles, for appellee. — The 
question is not whether she knew what she was doing, 
but how was the intention produced. Huguenin v. 
Baseley, 14 Ves., 273. An unfair contract induced by 
drink cannot be enforced. Addison, Contracts, § 305! 
Equity will set aside a voluntary deed on the application 
of the grantor, executed while intoxicated. Clifton v. 
Davis, 1 Parsons Eq. C, 31; Bispham's Equity, pi. 230; 
Desilver's Est., 5 Rawle, 111; Bensell v. Chancellor, 5 
Wharton, 376. It is the duty of the chancellor to probe 
the matter well. Hetrick^s Apl., 8 P. F. S., 477. The 
Brogans occupied a position of trust, requiring the utmost 
good faith. Darlington's Apl., 5 Norris, 512; Wilson's 
Apl., 3 Out., 545; Miskey's Apl., 40 Leg. Int., 414. The 
burden of sustaining the deed is on the appellant. 
Miskey's Apl, 40 Leg. Int., 414. 

The opinion of the Court was delivered March 9, 1885. 

Per Curiam. — The careful analysis and presentation 
by the learned Judge, of the evidence, justifies the decree. 
The influences which induced the appellee to execute the 
deed are of such a character that a court of equity ought 
to decree a reconveyance of the land. 

Decree affirmed and appeal dismissed at the costs of 
the appellant. 
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575, Aug. T., 1879, C.P. Lackawanna Co. 30 March, 1886; 

Featherman v. Beamish. 

The laches of defendant in setting up his discharge in bankruptcy 
will be excused where the plaintiff in a sci. fa. to revive a judgment 
has recognized the bankruptcy proceedings by naming the assignee 
as a party, and there is nothing in the case to warn the defendant 
that it was intended to hold him personally. 

As defendant, though a bankrupt, is a necessary party in a sci. fa. 
to revive, and a nominal judgment is therefore to be entered against 
him, effect may be given to a discharge in bankruptcy in such case 
by restricting the lien of the judgment to such real -estate as he had 
at the date of the original judgment. 

Rule to restrict lien, &c., and also rule to open judg- 
ment. 

The facts and dates are as follows : 

21 August, 1878 — F. A. Beamish filed his petition in 
bankruptcy. 

25 November, 1878 — Application for discharge filed. 
. 10 July, 1879 — The plaintiff filed an exemplification of 
a judgment from Luzerne County, and the same day 
issued a scire facias to revive the same, with notice to the 
assignee in bankruptcy. 

15 October, 1879 — A general judgment taken, for want 
of an affidavit of defense. 

10 June, 1880 — Beamish obtained his discharge in 
bankruptcy. 

30 December, 1880— Fi. fa. issued. 

10 December, 1883 — The present rules obtained. 

The defendant, having learned, in October or November, 
1883, that the judgment was intended to be held as a per- 
sonal judgment against himself, obtained the rules in 
question. 

/. Alton Davis for the rule. 

H, M. Hannah contra. — A judgment on a scire facias is 
a new and substantive judgment (Collingwood v. Detterer, 
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3 W. & S., 28), and it would be good even if the original 
judgment were not valid. Buehler's heirs v. Buffington, 
7 Wright, 278. The defendant has been guilty of laches ; 
he should have arrested the proceedings by a plea of 
bankruptcy. Frostman v. Hicks, 3 W.N.C., 202. 

Archbald, A.L.J. — On the 10th July, 1879, plaintiff 
filed an exemplification of a judgment from Luzerne 
County, and the same day issued a scire facias to revive 
the same. By the praecipe of plaintifi^'s attorney, notice 
was directed to be given to E. Lynett, assignee in bank- 
ruptcy of the defendant, as well as to one Jeremiah Ryan, 
terre tenant. 

The writ was returned served, and an appearance was 
put in. But no affidavit of defense having been filed, a 
general judgment was taken October 15th, 1879, for want 
of such affidavit. 

On the 21st August, 1878, Beamish, the defendant, filed 
his petition in bankruptcy, and on November 25th follow- 
ing applied for his discharge. The judgment held by 
Mr. Featherman, on which the scire facias issued in this 
case, was -a subsisting indebtedness of the defendant's, at 
the time he applied for the benefits of the bankruptcy 
act. Featherman proved his claim before the Register 
in Bankruptcy, and opposed the defendant's discharge. 
A discharge was, however, obtained June 10th, 1880. 

Upon the judgment obtained in this case, executions 
were issued, and the property of Ryan, the terre tenant, 
sold. Beamish appeared before the sheriff^'s inquest and 
opposed the condemnation, and also appeared before the 
auditor where the fund was being distributed. He first 
learned, however, that the judgment was intended to be 
held as a personal judgment against himself, sometime in 
October or November, 1883, and therefore, December 10th, 
1883, obtained these rules. 

The plaintiff while admitting the effect of the discharge 
contends that defendant is guilty of such laches in 
availing himself of it, that he will not now be heard ; that 
the pendency of his bankruptcy proceedings should have 
been taken advantage of in this case to stay proceedings 
and when his discharge was obtained, it should have been 
pleaded in bar of judgment. 

It is true, the defendant could have arrested the pro- 
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ceedings in this case to await the result of his petition in 
bankruptcy (Rev. St. U. S., § 5106; Frostjnan v. Hicks, 
3 W.N.C., 202; Hill v. Harding, 17 Otto, 631); but there 
was no reason why he was bound to dp so, or why he 
should be precluded now from availing himself of his 
subsequent discharge if he did not. 
The defendant may well claim that the acts of the 

J)laintiff have misled him. As a scire facias must always 
oUow the original record on which it is founded, the 
defendant was necessarily named as a party in the revival 
proceedings, and as the assignee, Mr. Lynett, was also 
named, there was nothing in the service of the writ upon 
defendant to warn him of an intention to proceed for a 
personal judgment. The subsequent executions were 
directed against the terre tenant's property, so that they 
gave no warning. The plaintiff further had brought 
himself actively within the effect of the bankruptcy pro- 
ceedings by proving his prior judgment as a debt against 
the estate, and opposing the defendant's discharge. Under 
such circumstances it does not lie in his mouth to allege 
laches on the part of the defendant. 

The defendant is therefore entitled to plead his dis- 
charge in this case in bar of a personal judgment. But 
even with such plea entered, the plaintiff would be enti- 
tled to a Qualified judgment, i.e., a judgment against any 
lands hela by the defendant at the time of filing his peti- 
tion in bankruptcy. As the defendant in the original 
judgment is undoubtedly a necessary party to be named 
in the scire facias, so a judgment against him of some 
kind is a necessary consequence. The case of Tintsman 
V. Flenniken, 6 W.N.C, 28, is a direct authority, and the 
principle is recognized in Hill v. Harding, 17 Otto, 631. 

The rule to restrict the judgment, and confine its lien 
and collection to the lands held by the defendant on or 
prior to August 21, 1878, is made absolute, and the rule 
to open the judgment is thereupon discharged. 
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5, Oct. T., 1886, C.P. Lackawanna Co. 36 Angast, 1885. 

Lackawanna Iron & Coal Company v. The City of 
Scranton School District. 

An ordinance adopting an Act of Assembly and its supplements 
may have its subject " clearly expressed in its title," though the title 
does not mention the supplements. 

In cities of the third class constituting one school-district, school' 
taxes should be assessed, levied, and collected with reference to the 
classification of property; "taxes" in Act 18 March, 1875, P.L., 15, 
includes school-taxes. 

Rule to show cause why preliminary injunction shall 
not be continued. 

This was a bill in equity, reciting that on March 16th, 
1877, the City Councils had by ordinance adopted the Act 
of Assembly 23 May, 1874, P.L., 231, and the supplements 
thereto, &c.; that the plaintiff is owner of certain third- 
class property ; that the defendant has levied a tax of ten 
mills on the dollar for 1885, of the adjusted valuation of 
the plaintiff's property, and is now trying to collect a full- 
rate tax agaiiist the plaintiff's third-class property, and 
prays the court " to restrain the defendants by temporary 
injunction from collecting said tax so levied as aforesaid, 
at least as to one-half part thereof, and thereafter, &c." 

August 3, 1885, this " preliminary injunction is awarded 
as prayed for." 

Willard & Warren, for the plaintiff. 

F, W. Ovmster, J, B. Dimmicky for the defendant. 



McCoLLUM, P.J. — It is contended by the plaintiff that 
Scranton is a city of the third class, and subject to the Act 
dividing the cities of this Stateiinto three classes, &c., ap- 
proved May 23, 1874, and to the supplement to that Act 
approved March 18, 1875, and that the provision in the 
supplement that " all taxes authorized to be collected in 



Digitized by 



Google 



COMMON PLEAS REPORTER. 159 

Iron Co. V. School District. 

said cities, whether for general or special purposes of such 
city of the third class, shall be assessed, levied, and col- 
lected as follows: Upon property of the first class, a full 
rate ; upon property of the second class, a two-third rate, 
and upon property of the third class, a one-half rate,'* 
embraces school taxes. 

The defendants have levied a. full-rate tax for school 
purposes upon third-class property of the plaintiff, and 
insist that the supplement referred to was never lawfully 
adopted by the city of Scranton ; that it is unconstitu- 
tional, and that the provision quoted does not include 
school taxes. 

On the 16th of March, 1877, the Councils of the city of 
Scranton, with the approval of the Mayor, passed an ordi- 
nance accepting and adopting "for the management and 
government of the city of Scranton, a city of the third 
class, heretofore incorporated," the Act of May 23, 1874, 
and the supplements thereto; and on the 29th of August 
following the Governor of the Commonwealth issued his 
" certificate of acceptance of new charter " by said city of 
Scranton, which certificate was duly recorded. The ordin- 
ance by which the Act of May 23, 1874, and its supple- 
ments were adopted was entitled "An ordinance adopting 
the provisions of an act of assembly entitled 'An act divid- 
ing the cities of this State into three classes, etc., and pro- 
viding for the incorporation and government of cities of 
the third class,' approved May 23, 1874." As the ordinance 
accepted and adopted the supplements to that act, and 
made no mention of them in its title, it is claimed that it 
is in violation of those sections of the Act of May 23, 1874, 
which provide that "no ordinance shall be passed through 
Councils except by bill" and that "no bill shall be passed 
containing more than one subject, which shall be clearly 
expressed in its title," and that it is therefore invalid. 

The ordinance in question contains but one subject ; it 
merely accepts and adopts a system provided by the Legis- 
lature for the government of cities of the third class. 
That system was then in existence and prescribed by the 
act of May 23, 1874, and the supplements thereto, if or is 
the title of the ordinance defective. It is not misleading 
and does not tend to avert inquiry into the body or con- 
tents of the ordinance. It need not be an index or synop- 
sis of these. If the title of the ordinance fairly gives 
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notice of the subject of it so as reasonably to lead to an 
inquiry into the body of it, that is enough. Allegheny 
County, Home's Appeal^ 27 P.F., Smith, p. 77. 

But it is further contended by the defendants that the 
act of March 18th, 1875, is unconstitutional. In consider- 
ing this question we should not forget that " all the pre- 
sumptions are in favor of the constitutionality of an act of 
Assembly. It comes to us with the seal of approval of two 
of the co-ordinate departments of the government. To 
doubt is to decide in favor of its constitutionality. It is 
only in a clear case that we are justified in declaring an 
act to be unconstitutional." — Craig v. First Presbyterian 
Church, 7 Norris, 42. 

Under the act in question the assessors have been ap- 
pointed and "all the real-estate and the improvements 
thereon" in the city of Scranton has been valued and clas- 
sified for seven years; and during that time, under and by 
force of it, important interests and rights have been 
divested and acquired. Nothing short of a clear conviction 
of its unconstitutionality would justify a court in pro- 
nouncing it unconstitutional and void. 

In the light afforded by the well-established presump- 
tion that exists when the constitutionality of an act of 
Assembly is called in question and by the decisions in 
Wheeler v. Philadelphia, 27 P.F. Smith, 338; Kilgore v. 
Magee, 4 Norris 401; Smith v. McCarthy et al., 6 P.F. 
Smith, 359, and Locke's Appeal, 22 P.F. Smith, 491, we de- 
cline to pronounce this act unconstitutional and void. 

We hold, therefore, that the act of March 18, 1875, is 
constitutional, and that the city of Scranton is subject to 
its provisions. 

The remaining contention is whether the school-taxes 
in the city of Scranton shall be levied at a full rate upon 
third-class property. The assessors appointed under the 
act of March 18, 1875, are required to " assess property for 
city purposes only." In cities of the third class which 
have adopted that act, all real-estate and the improve- 
ments thereon shall for taxable purposes be classified and 
arrranged in three classes; and all taxes authorized to be 
collected in said cities, whether for general or special pur- 
poses of said city of the third class, shall be assessed, levied, 
and collected upon property of the first class a full rate, 
upon property of the second class a two-thirds rate, and 
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upon property of the third class a one-half rate. "All 
taxes assessed and levied upon real-estate in pursuance of 
this act and the laws and ordinances of said city" are 
made a lien on such real- estate from the time of the levy 
and given priority to recognizances, mortgages, debts, 
obligations or responsibilities with which such real-estate 
may become charged thereafter. Was this intended to 
subordinate the lien of school-taxes to the lien of other 
taxes assessed in the city of Scranton? 

" The annual assessment for all taxes levied in said city 
shall be completed on or before the first day of June in 
each and every year; the duplicates of such taxes are to 
be placed in possession of the City Treasurer (who is ex- 
ofiicio School Treasurer), on or before the first day of July 
in each year, * who shall receive and collect said taxes,' 
and after September first five per centum shall be added 
to the unpaid taxes, and after October 1st an additional 
five per centum shall be added to the taxes then unpaid ; 
and after January 1st he shall place detailed statements 
of taxes then unpaid in the hands of the City Solicitor, 
who shall forthwith proceed to collect the same." Does 
not this section prescribe and define the duties of the 
Treasurer in the collection of all duplicates of taxes com- 
mitted to him ? Is is not intended that, in cities of the third 
class constituting one school -district, school-taxes shall rest 
upon the same footing as to lien and remedies for and 
methods of collection as other taxes in such cities? They 
are levied upon the assessment "for city purposes only;" 
"for taxable purposes," all real-estate, &c., in cities of the 
third class subject to the act of March 18, 1875, is classi- 
fied ; " all taxes authorized to be collected in said cities, 
whether for general or special purposes of such city of the 
third class," are to be assessed, levied, and collected upon 
classified property at classified rates; all taxes assessed 
and levied in pursuance of the act of March 18, 1875, and 
the ordinances of the city, have priority of lien, and all 
taxes levied in the city are upon an assessment made on 
or before June 1st, and duplicates of the same are to be 
placed in the hands of the Treasurer on or before July 1st. 

We conclude that the taxes referred to in the act of 
March 18, 1875, include school-taxes. This view accords 
with the decision of the Court of Common Pleas of Luzerne 
County in D. & H. Canal Co. v. The School District of the 
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City of Scranton, 7 Luz. Leg. Reg. 93, and in Woolsey dt 
al. V. Durkin et al., Ibid, 97. These are decisions of a court 
within the district in which the city of Scranton was then 
situated. They have been acquiesced in and acted upon 
for seven years, and during all that time the business of 
the school-district has been transacted upon the principle 
settled by them. They ought to and do have weight and 
influence in the determination of the present case. While 
the construction of the Act in question is not free from 
difficulty, we hold, upon the Act and the cases decided 
under it, that school-taxes within the city of Scranton 
should be assessed, levied, and collected with reference to 
the classification of property therein, and that third-class 
property should pay a half rate only. 

The injunction in this case is continued until further 
order. 



595, Jan. T., 1885, 0. P. Lackawanna Co. 30 March, 1885. 

Mayor of Carbondale v. Vail et al. 

A clause in a city charter empowering the city to make such laws, 
ordinances, &c., " as shall be necessary or convenient for the govern- 
ment and welfare of the said city " does not authorize the city to 
impose a license-tax on places of amusement (skating-rinks). 

Case stated, the substantial facts of which are as follows: 
Act 15 March, 1851, sec. 6, P.L., 165 (incorporating the 
City of Carbondale), empowers the City Councils to " make, 
ordain, etc., such * * * laws, ordinances, etc., * * * 
as shall be necessary or convenient for the government 
and welfare of the said city." 

The city in 1884 passed an ordinance requiring the 
payment of a license from roller-skating rinks, and pro- 
ceeded to demand of the defendants, the proprietors of a 
roller-skating rink in the City of Carbondale, a license in 
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accordance therewith. Thereupon this case stated was 
framed for the action of the court, the court to enter judg- 
ment for the plaintiff, if the city had power under the 
clause in the charter above cited to pass such an ordinance, 
otherwise the judgment to be entered for the defendants. 

James E. Burr, for. the plaintiff. 

W, F, LathropCy for the defendants. 

Archbald, J. — The argument in this case has taken 
a wider range than is called for by the terms of the sub- 
mission. The court is not to determine whether any 
general powers of taxation are given to the City of Carbon- 
dale by its charter and supplements, but simply whether 
" power to pass an ordinance demanding a license from 
skating-rinks or other places of amusement giving ex- 
hibitions for pay, is given in the clause in the city charter 
(§ 6, Act 15 March, 1851, P.L., 165) empowering the City 
Councils "to make, ordain, Ac, such * * * laws, ordi- 
nances, (fee, * * * as shall be necessary or convenient for 
the government and welfare of the said city" 

1. Municipal corporations have no inherent or implied 
powers of taxation (Desty on Taxation, p. 1382; Cooley on 
Taxation, pp. 209, 387, 408; Burroughs, Taxation, § 128). 
" They can tax only as the state in its wisdom has thought 
proper to permit." The power of the State in this regard 
may be delegated to a municipal corporation such as a 
city, but it must be shown that it has been clearly given 
by the terms of the charter, or by general law, or it is not 



The power to impose taxes cannot be deduced from 
what is called the general-welfare clause in the charter of 
a city (Burroughs, Taxation, § 128), such as the power to 
pass all by-laws, ordinances, and regulations necessary for 
the general welfare of the city. This is, as we shall see, 
but the conferring of police powers, which can not be in- 
voked for the purpose of revenue (though this may inci- 
dentally result), while the raising of revenue is the direct 
purpose and object of a tax. The charge, therefore, im- 
posed by the ordinance in question cannot be supported as 
a tax. 

2. Nor can it be supported as a license. A license-fee 
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for the privilege of carrying on a business or occupation 
is in the nature of a tax (Harvey v. Virginia, 18 Reporter, 
294), and must likewise be expressly conferred by law 
. (Desty, Taxation, p. 1382; Cooley, Taxation, pp. 387, 408). 
Says Judge Cooley (at page 387), "If it is not manifest 
that there has been a purpose by the legislature to give 
authority for collecting a revenue by taxes on specified 
occupations, any exaction for that purpose will be illegal.'^ 
And (at page 408) he further says, "A municipal corpo- 
ration as such has no inherent power to grant licenses or 
exact license-fees ; it must derive all its authority in this 
regard from the State, and the power must come by direct 
grant, and cannot be taken by implication.'' And it is. 
said by Judge Dillon (Mun. Corp., 3d Ed., § 361 ; 2d Ed., § 
295), " Even the right to li<?ense must be plainly conferred 
or it will not be held to exist. Thus power to make by- 
laws relative to hucksters, grocers, and victualling shops^ 
does not authorize the corporation to exact a license from 
persons carrying on such business. Nor does the general 
power to pass prudential by-laws not inconsistent with the laws 
of the State confer the authority to demand a license" 

The power to license is so often called in to aid the police 
power, or conferred in connection with it, that they are 
sometimes confused with one another. Hence the expres- 
sions found even in the highest courts, that the power to 
license is, or is in the nature of, a police regulation. 
(Higgins Ferry Co. v. East St- Louis, 107 U. S. Repts., 365; 
Goshen v. Kern, 63 Ind., 468). But there is a clear dis- 
tinction between them, the same which has been before 
referred to in regard to a tax. The object of the one is 
revenue ; of the other simple regulation for the general 
welfare. So that a tax laid for the double purpose of 
regulation and revenue must be grounded on both the 
police and the taxing power (Desty, Taxation, 1384), and 
the power to license can not be exercised under the police 
power (c/. Frankford Rwy Co. v. Phila., 58 Pa. St., 119). The 
power to license, therefore, is not deducible from the pos- 
session of powers to ordain for the general welfare. 

3. We come to the last question, then: Can this ordi- 
nance be supported as an exercise of police powers ? 

The clause of the charter under discussion authorizes, 
in brief, all laws and ordinances, necessary or convenient 
for the government and welfare of the city. The subjects 
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thus brought within municipal control are numerous, and 
the authority conferred is broad {cf. Commissioners v. Gas 
Co., 2 Jones, 318; Wartman v. Phila, 9 Casey, 202; 
O'Maley v. Freeport, 15 Norris, 24). The whole is em- 
braced in what are commonly styled police powers (cf. 
Dill, Mun. Corp., 3d Ed., §§ 141, 396; 2d Ed., 93, 329). 

May, then, a city under police powers given it, require 
the payment of a sum of money, under the name of a 
license-fee, as a condition for the privilege of keeping a 
place of amusement, such as a skating-rink, and enforce 
such ordinance by summary proceedings, fines and penal- 
ties? We think not. The police power is conferred 
simply for purposes of regulation. Whatever reasonable 
expenses are incurred in such regulating may be met by 
the exaction of a charge or fee. Sut in the exercise of this 
power the municipal authorities have no right to prohibit 
an occupation until a fee has been paid, or a license taken 
out. This is not a regulation of the occupation, but the 
exaction of a fee in return for A privilege conferred, which 
is nothing less than the exaction of a license (Desty, Tax- 
ation, p. 1385, § 193). A power to license occupations 
gives a power to prohibit them, until a license shall have 
first been obtained. A power to regulate (police power) 
extends simply to the proper supervision and control of 
such occupations, the right to carry on which exists inde- 
pendently of municipal permission. 

It follows that the ordinance of Sept. 2, 1884, set forth 
in the case stated, is invalid, it not bein^ within the power 
of the councils to pass the same, and judgment must be 
therefore entered for defendants. 
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Commonwealth v. Davis. 

Qao warranto is not a writ of right; it lies in the sound discre- 
tion of the court. 

A writ of error does not lie to the exercise of a sound discretion 
(reAisal of the court to grant a writ of quo warranto). 

Error to the Court of Common Pleas of Lackawanna 
County. 

By Act 9 April, 1862, the Boroughs of Scranton and 
Dunmore and the Township of Providence were incorpor- 
ated into a poor-district, directors to serve for a limited 
time being named ; those for the Scranton district to serve 
until the Spring election for borough officers in 1866, at 
which time and thereafter each ward was to elect one 
person to serve for three years. 

March 16th, 1866, before the time for holding the Spring 
election, a supplement was passed directing the filling of 
vacancies, whether occurring by expiration of term of 
office or otherwise, to be made by appointment by the 
President Judge of the Court of Common Pleas of Luzerne 
County. Thereafter the directors were appointed by the 
President Judge of Luzerne County, until in the year 1884 
(the triennial year for holding elections under Act 1862), 
Lackawanna County having in the meantime been created 
from a part of Luzerne, Lewis Pughe, the relator in this 
suit, was elected in the North Ward District, and took a 
rule to show cause why a writ of quo warranto should not 
issue against John R. Davis (the appointee of the Presi- 
dent Judge of Luzerne County), to show by what authority, 
etc. This rule was discharged by the court below, Hand, 
A.L.J., delivering the following opinion : 

* * * The real controversy in this case is to determine 
whether the office of Poor Director in the Scranton Poor 
District is an elective one. The suggestion alleges that 
the relator was duly elected. The respondent practically^ 
excepts that the office is not elective. * * * The 
Act of Incorporation (9 April, 1862, Sec. 3, P.L., 352) 
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provided for the election of directors after the several terms 
expired as first fixed by the Act. Seven directors were 
provided, constituting the Board of the whole district — one 
from each of the Boroughs of Dunmore, Providence, 
Hyde Park, and Township of Providence, and three from 
the three wards of the Borough of Scranton. * * * Under 
the original act of incorporation the places of the directors 
€is their terms would expire would be regularly filled by 
an election in the proper district. On the 16th of March, 
1866, however, the Act of Assembly was passed which 
changed the mode of filling the office^ and it is on the con- 
struction of this Act of Assembly that the whole question 
turns. The date of this Act, as it will be observed was 
just before the Spring election of 1866 would take place. 
For the creation of the Board and for the purpose of 
organizing it for a full term of three years, the Act of 1862 
appointed four directors, viz. : Edward Spencer, Joseph 
Slocum, David K. Kresler, and Henry Griffin. It fixed 
their terms of office and provided for the election of suc- 
cessors. * * * Since the passage of the Act of the 16th of 
March, 1866, the office has always been filled by appoint- 
ment of the Court of Quarter Sessions or President Judge 
of the Common Pleas of Luzerne County, and the present 
respondents hold their positions by virtue of such appoint- 
ments made in 1883. As we read the language of the Act 
of 1866, we can come to no other conclusion than that 
such appointment is correct. The Act of 1866 is entitled 
a supplement to the Act of 1862, and the two statutes are 
to be construed as one Act in explaining their meaning 
and import. Potter's Dwarris on Statutes, p. 189, note. 
The Act of 1862 speaks of different kinds of vacanciieS, 
viz. : those occurring by death, resignation, or otherwise. 
It also speaks of an unexpired term up to which the 
vacancy shall be filled. When a term expires then it 
provides for the election of a director to fill the office. 
Now the Act of 1866 provides "that whenever anj; vacan- 
cy shall occur in the Board of Directors created in pur- 
suance of the Act to which this is a supplement, whether 
such vacancy occur by the expiration of the term of 
office or otherwise, the same shall be filled by appoint- 
ment, etc." While it is possible that an Act of Assembly 
may not intend that a technical ^^vaxwficy^^ shall exist by reason 
of the expiration of a term, it is also possible and certain 



Digitized by 



Google 



168 COMMON PLEAS REPORTER. 

Commonwealth v. Davis. 

that it is in the power of the Legislature to define such an 
event as constituting a vacancy. Without quoting the 
clear definition of the word and the language of Justice 
Woodward in Walsh vs. Com., 89 Pa. State K., p. 419, we 
are clearly of the opinion that the legislative intent was 
to impress on "the expiration of the term of oflBce" the 
character of vacancy, so that it should be filled by appoint- 
ment. The Act was passed just before the offices would 
be filled by election, as provided by the very Act creating 
them, and the language used could have no application if 
such was not the intention. But, further, certain safe- 
guards are thrown around this new provision. The 
apj)ointment must be made at a regular term of court, of 
which the public would have notice; it must be upon the 
petition of at least twenty freeholders from the proper dis- 
trict, combining, really, a kind of election with the 
appointment. The ordinary significance of the words 
used in the Act of 1866 conveys the idea that it changed 
entirely the mode of choosing directors. It is " whenever 
any vacancy shall occur," it describes one of "such" 
vacancies as one occurring "by the expiration of the 
term of office " and then covers all other vacancies by the 
term " otherwise." The Act then expressly rejpeals "all 
Acts and parts of Acts inconsistent herewith." It is a 
forced construction which would say that this Act leaves 
the filling of a vacancy by the expiration of the term of 
office just where it found it. * * * The present officers 
of the Board hold their positions by warrant of law. The 
relators in these cases set up a popular election, and not 
an appointment by the President Judge of the Common 
Pleas of Luzerne County. They are in no position to con- 
test the right of this respondent or the other respondents 
named to their office, upon the full merits of the case 
we therefore refuse this application, and it is ordered that 
the rule be discharged. 
Whereupon this writ of error was taken. 

Edward Merrifield, T. F, Penman^ for the plaintiflf. — The 
supplemental Act 16 March, 1866, was to provide a more 
perfect and intelligible way of filling and defining vacan- 
cies that may or shall occur. The original Act was in- 
complete : no provision in case of failure to elect, nor how 
a vacancy should be brought to the attention of the court; 
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all which is provided in the supplement and other minor 
changes maae. It is legislation for the filling of vacancies 
after they have occurred. If the people fail to elect, if the 
incumbent is removed for cause, or if there is death or 
resignation, then comes this event, and not till then. 

Samuel TT. Edgar, Lemuel AmermaUy for the defendant. — 
A writ of quo warranto is not of right, and the courts are 
not bound to issue it except in the exercise of a sound 
discretion. Com. v. Reigart, 14 S. & R., 216; Com. v. 
Cluley, 6 P.F.S., 270; Com. v. Jones, 2 Jones, 365. A writ 
of error does not lie to the exercise of a sound diiscretion 
vested in the court below. Renninger v. Thompson, 6 S. 
A R., 1; White v. Leeds, 1 P.F.S., 187; Gump's ApL, 15 
P.F.8., 476. A writ of error will not lie. , 

[Mercur, Ch. J. — Then you should make a motion to 
quash.] Amerman. — It is too late, perhaps; we have 
pleaded in nvllo est erratum, 

* [Mercur, Ch. J. — You mav make that motion and file 
it at bar now, and we will hear the argument on the 
motion to quash and on the principal question at the same 
time.] 

No Act of Assembly gives a right to a writ of error to* a 
refusal to grant a quo warranto. There was no defect in 
the origind Act; it provided for the filling of vacancies 
occurring by death, resignation, or othervme. The supple- 
mental Act of 1866 was to provide for a vacancy by the 
expiration in the term of oflBce and to change the mode 
of filling such vacancy from an election to an appoint- 
ment. 

The opinion of the Court was delivered March 23, 1885. 

Paxson, J. — We are asked to quash this writ upon the 
ground that error does not lie to the refusal of the court 
below to allow a writ of quo wai:rantp. ♦ 

It is settled law both m this cpuntry and in England 
that quo warranto is not a writ of right; it rests in the 
sound discretion of the Judge whether he will allow the 
writ. The late Chief-Justice Gibson has made this so 
plain in Com. v. Jones, 2 Jones, 365, that no room is left 

* Note. — This seems to chanffe the practice as stated in Peftrson's Sap. Ct. 
Practice, J 311 ; Downing y. Baldwin, 1 S. ^ B., 298. 
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for doubt. The same rule is declared in Com. v. Reigart, 
14 S. & R., 216 ; Com. v. Cluley, 6 P.F.S., 270, and in Com. 
V. McCarter, 2 Out., 607. 

It is equally well settled that a writ of error does not 
lie to the exercise of a sound discretion. It is sufficient to 
refer to White v. Leeds, 1 P.F.S., 187, and Gump's Appeal^ 
.15 lb., 476. 

Qur attention was called to the fact that in the case cited 
from 2 Out., a writ of error under similar circumstances 
was heard and decided by this court This is so, but in 
that case the question was not raised, nor was it called to 
our attention in any manner. The judgment was affirmed 
upon the merits; had the point been made the writ would 

Erobably have been quashed. It is always well to remem- 
er that a case is authority only for what is decided. 
Section 15 of the Act of 14 June, 1836, P.L., 621, author- 
izes a writ of error to be sued out by any person aggrieved, 
"by the judgment of any Court of Common Pleas upon 
any writ of quo warranto," &c. This provision cannot, 
by the most liberal interpretation of the statute, be ex- 
tended to allow a writ of error on the part of a person 
aggrieved bv the action of the court upon a rule to show 
cause why tne quo warranto should not issue. 

If 'might be a sufficient reason why a writ of error 
would not lie in such case to say that the Act of Assembly 
does not give it. 
Writ quashed. 



107, Oct. See., 1884^ Lycoming County. 5 Feb., 1886. 

Overseers of Clinton Township v. Overseers of Dela- 
ware Township. 

A mother's settlement, acquired by her second ntarringe, is not 
communipated to her children by a former husband. 

This case came before the court on an appeal by the 
overseers of the poor of Delaware Township, mrthumber-' 
• land County, from an order of removal directing the over- 
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seers of the poor of Clinton Township, Lycoming County, 
to remove a pauper from the poor-district of Clinton 
Township, to the poor district of Delaware Township. 

The facts in the case are as follows: 

Daniel Keefer became chargeable upon the poor-district 
of Clinton Township, by virtue of an order of relief, dated 
October 24, 1878. He never gained a settlement in Clin- 
ton Township, and nowhere else, by any act of his own. 
His father and mother lived in Delaware Township, but 

fained no settlement during the time they resided there. 
ris father then died, and his mother, before he became of 
age, married Peter Ungst, at the time a resident of and 
having a legal settlement in Delaware Township. 

7. F, Streby for Clinton Township— The settlement 
of the mother is communicated to the child, Burrell 
Twp. V. Pittsb. Guardians of the poor, 62 P,S.R., 472. 
Child cannot be separated from mother, on the death of 
husband. 62 Ibid, 472. 

The mother is bound to support her child, Purd. 
Dig., 1157. Overseers of Washington v. Overseers of 
Beaver, 3 W. & S., 549. 

MClery & Derr (Milton, Pa.), with whom were Can- 
dor & Munson, for Delaware Township. (See opinion 
for references.) 

Cummin, P.J. — The only question of law involved 
covers all there is in this case. It is this : Is a mother's 
settlement, acquired by her second marriage, communi- 
cated to her children by a former husband? If this prop- 
osition can be affirmed, the -order x>f removal in this case 
might be affirmed if the proofs were deemed sufficient. 
That it cannot be affirmed is ruled in the following cases: 
Itex V. St. Giles in the Field-Burrows cases (Eng.) ^ St. 
Giles V. St. Clement. 3 Burns Justice (Eng.) 375 ; Freetown 
V. Taunton, 16 Mass., 25. 

In School Directors v. James, 2 W. & S., 570, Gibson, 
C. J., premises " certain principles about which there is no 
dispute" " The domicil of an infant is the domicil of his 
father during the father's life-time, or of his mother dur- 
ing her widowhood, but not after her subsequent mar- 
riage ; the domicil of her widowhood continuing in that 
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event to be the domicil of her child. A husband cannot 

Eroperly be said to stand in the relation of a parent to 
is children by a previous marriage, where they have 
means of support which are independent of the mother, 
in whose place he stands for the performance of her per- 
sonal duties, because a mother is not bound to support 
her impotent children so long a3 they are of ability to 
support themselves. Neither can they derive the domi- 
cil of a subsequent husband from her, because her new 
domicil is itself a derivative one, and a consequence of 
the merger of her civil existence. Her domicil is his, 
because she has become a part of him ; but the same 
thing cannot be saiid of her children. Having no per- 
sonal existence for civil purposes, she can impart no 
right or capacity which depends on a state of civil exis- 
tence ; and the domicil of her children continues after a 
second marriage to be what it was before it." 

On reason and authority the order of removal in this 
case cannot be sustained, and it is therefore discharged at 
the costs of the overseers of the poor of Clinton Township. 

J. B. K. 
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♦ Where the judgment creditor agreed that if the property was 
bought in by him, he would convey the land to any one Who would 
pay the debt within three months, the sheriflTs deed to him will not 
be decreed a mortgage, the judgment debtor having failed to pay the 
debt within the time limited. 

The inadequacy of the price paid at the sale will not affect the 
deed, if bidders were not deterred by the representations of the pur- 
chaser. That the debtor paid the costs .of sale, seems to make no 
difference. 

An agreement, if he should become the purchaser at the sheriff^s 
sale, to convey to any one who would pay the judgment debt within 
three months, is not a defeasance. 

Appeal from the Court of Common Pleas of Lacka- 
wanna County, in equity. 

Bill in equity and exceptions to Master's report. 

Judgment had been entered on a promissory note, in 
the Court of Common Pleas of Luzerne County, to No. 853, 
March T., 3878, for the sum of $6,240.00 in favor of Joseph 
Slocum, and against William H. Heath, the parties to the 
bill in equity. On this judgment Heath had paid $480.00 
up to Nov. 20, 1878, when Slocum took an exempli- 
fication of his judgment and entered it in the Court of 
Common Pleas of Lackawanna County (then just organ- 
ized) to No. 307, February T., 1879. On June 30, 1879, a 
writ of fi. fa. was issued upon the judgment in Lacka- 
wanna County, and certain land belonging to Heath 
in the City of Scranton, levied upon and advertised for 
sale. Heath employed an attorney (H. M. Hannah, Esq.) 
to raise money to pay off the judgment, and Xo get the sale 
delayed. 

Slocum's attorney (E. N. Willard, Esq.) declined to stay 
the execution, but finallv, before the day of sale, agreed 
that if the property was bought in by the plaintiff at the 
sale, he would see that it was conveyed to any person who 
would pay him the amount of the debt, interest, and costs, 
and the taxes, which amounted to nearly $600.00 The 
land was worth about $29,500.00. This agreement was 
not reduced to writing, nor was Heath's name used in 
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making it, but the understanding of the two lawyers was 
that Hannah was acting in the interest of Heath, and if 
he succeeded in raising the money within the time speci- 
fied, the conveyance was to be made to some one for the 
benefit of Heath or in his interest. The sale took place . 
August 9, 1879. One piece of the property was put up 
and run up to about $2,000.00, when Mr. Hannah re- 
quested the sheriff to wait, and Hannah, Willard, and the 
bidder had a brief consultation, in which the bidder was 
informed by one or both, certainly in the presence of and 
with the acquiescence of both the attorneys, of the nature 
of the agreement between them, whereupon he withdrew 
his bid, and said he ha'd no objection to the whole of the 
property being sold together. The property was struck 
down upon the bid of Mr. Willard in the name of Slocum 
for $660.00, and Willard gave his check for $582.26, the 
amount of the taxes, which check was afterwards taken 
up by Slocum. The costs of sale, $85.11, was paid to the 
sheriff by Hannah a few days later, and a deed acknowl- 
edged "by the sheriff to Slocum. The amount of the 
Slocum V. Heath judgment was not offered within the 
three months. But on December 11, 1879, notice to quit 
was served ,on Heath, whereupon negotiations between 
Heath and Slocum followed until the final refusal of 
Slocum to convey to Mrs. Heath and take a mortgage, as 
proposed by Heath. Heath then filed his bill in equity, 
praying that the sheriff's sale and deed might be decreed 
a mortgage, and the matter was referred to H. A. Knapp, 
Esq., Master and Examiner, who reported as follows: 

* * * "The Master believes that up to March 15, 
1880, no money was arranged for, offered, or paid to 
Willard or Slocum. There is no allegation or pretense 
that any money was offered or paid after that date. The 
result simply is, that the agreement made by Mr. Willard 
before the sale, whether made with or without authority 
from or knowledge on the part of Slocum, was not broken. 
Whether the time expired three months after the sheriff's 
sale or was extended to March 15, 1880, the last day to 
which Heath claims any express extension was made, 
seems to the Master not material, for he conceives the fact 
to be that Heath was unfortunately unable to take advan- 
tage of Willard ^s offer until after that date. 

" If Heath occupies the position of a mortgagor, however, 
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no mere lapse of time will destroy his equity of redemp- 
tion. Odenbaugh v. Bradford, 17i P. F. Smith, 96. And 
we are brought to consider whether this case is ruled by 
the principles so fully established and confirmed in 
Sweetser's Appeal, 21 P. F, Smith, 264. In that case the 
Jifkins were involved as well as Sweetser, and it was as 
much to their interest as to his that the property should 
be put in such shape that money could be raised upon it. 
A sheriff's sale was the means employed by the Jifkins 
and Sweetser to effect this purpose, to wit: to clear the 
property from liens so that money might be had in New 
York upon mortgage on the property. The Jifkins 
became the holders of the legal title under this arrange- 
ment, with the verbal agreement to re-convey to Sweetser 
in five years upon his paying certain moneys; this was 
held only to constitute a mortgage, and the Jifkins had 
only the rights of mortgagees. Has Joseph Slocum put 
himself in this position by the act 5f his attorney, or hy 
his own act, in extending a last opportunity to a debtor 
to save his property? His rights previous to the sale were 
secure, his judgment and execution not open to attack, 
his lien perfect. He had nothing to gain by such an 
arrangement. He did not seek it. That some of the costs 
of sale were paid by Sweetser, and that bidders were pre- 
vented from bidding in the former case, were significant 
facts as tending to show what the agreement actually was 
between the Jifkins and Sweetser, and which it will be 
noted was denied by the Jifkins; but in the case before 
us these matters are not material; for there is no denial 
that the agreement was made, and it was part of that 
agreement that Heath should pay the costs of sale, which 
he did, as well as the taxes, which he did not. It was no 
interest to Slocum that other persons should be discour- 
aged from buying at the sale, for he had but to receive his 
money from the proceeds ; but to Heath such result would 
cut off his last hope of saving his property. In Sweetser's 
Appeal it was the agreement of all the parties that in 
equity, Sweetser's title should remain in the land, while 
the Jifkins only took the paper title and possession tem- 
porarily for a certain purpose. The sole object of the 
transaction was to procure a loan of money upon the 
property of Sweetser, and not to effect a sale of it. There- 
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fore the sheriff's deed was affected with the defeasance 
agreed upon. 

"Where is the defeasance in this case? A defeasance 
must exist in order to convert this absolute deed into a 
mortgage. Certainly there is no agreement of the parties 
for a defeasance; no testimony that it was agreed or 
understood that a vestige of title should remain in Heath 
for an instant after the sale. It is not alleged that Slocum 
agreed to hold the land merely as security until he should 
be paid his debt, nor even that he should hold the land 
as security for three months. He needed no further 
security than he had before the sale. It is true that a 
deed absolute upon its face may be shown to be affected 
by a parol defeasance, and this rule is not changed by 
Act 22 April, 1856. But the multitude of cases which 
establish this rule, are all founded upon the principle that 
the very intention and agreement of the parties must be 
carried out, and parol' testimony is received to show what 
that agreement actually was. There is no principle which 
would distort into a mortgage that conveyance which was 
never intended nor understood by the parties to it, to be a 
mortgage at all. If Hannah acted for Heath all through 
this matter, and in the course of a long and detailed state- 
ment he speaks of nothing which m*ay be tortured into a 
defeasance, nothing of Slocum holding as security, he 
evidently did not so intend or understand the agreement. 
He says: *Then I saw him (Willard) after the notice to 
quit was served. I asked him if it would be of any use 
for me to make further efforts to raise the money.' If 
Hannah did not intend the transaction to constitute a 
mortgage, Heath certainly had no right to put such a 
construction upon it. He had no distinct agreement with 
Mr. Willard He says: 'I met Mr. Willard in the Judge's 
office, and I asked him if I could particularly depend upon 
the contract that he and Mr. Hannah had made, and he 
said I could.' . . . 'I called upon Mr. Willard several 
times (after the sale) ; the burden each time was in carrying 
out the agreement that had beerr made by Mr. Hannah.' 

. . * I would state, in extension of the matter, that all 
my agreements were predicated upon the agreement that 
Mr. Hannah had made with him.' 

" Mr. Willard certainly did not agree, nor intend to 
agree, to create any defeasance. The most that Heath can 
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claim for the agreement between Willard and Hannah is, 
that it shall be taken as though made directly between 
himself and Slocum, and so taken, the Master thinks it 
falls far short of a defeasance which would turn this 
absolute deed into a mortgage. 

" Is Slocum a trustee ? The case of B. C. Christy, receiver 
of Pittsburg Savings Bank, v. Annie D. Sill et al., 11 
Pitts- Leg. Jour. N. S., p. 101, although perhaps applying 
to the state of facts alleged in the plaintiff's bill, does not 
seem to the Master to apply to the facts as established by 
the testimony. In that case Hill, the purchaser, fraudu- 
lently represented at the sale that he was buying for the 
defendant's family, while in truth he was not so doing at 
all, had no connection, agreement, or arrangement with 
the defendant or his family, but made the representations 
solely in order that he might obtain the property at a less 
price than he otherwise would. And so unquestionably 
put himself within the rule that whenever a person has 
obtained property of another by fraud, he is a trustee ex- 
maleficio for the person so defrauded; but how can Slocum 
be a trustee ex-maleficio, when no bad faith can be im- 
puted to him? Everything that he promised or repre- 
sented, or that was promised or represented for him, 
was faithfully performed, and there is no fraud or bad 
faith to be found in the case. What are the consider- 
ations for this promise relied upon by the plaintiff? 
Heath paid the costs of sale. His attorney persuaded a 
bidder to withdraw his bid and consent that the several 
pieces of property might be sold together, and the defend- 
ant's attorney was present and acquiesced in such per- 
suasion. Had Slocum merely followed his plain and 
legal rights, he would have been called upon to pay 
no costs of sale or taxes, and his interest would have dic- 
tated the greatest publicity and rivalry in bidding. It 
was only when he endeavored to accommodate Heath in 
his desperate extremity that these matters became of any 
interest to him. They represent no original benefit to 
Slocum or injury to Heath. They would sustain an 
action for a breach of the agreement if it had been broken, 
but the Master does not conceive they constitute such a 
valuable consideration as would move a Court of Equity 
to decree Slocum a trustee, even if the agreement was in 
writing. Carhart's Appeal, 28 P. F. Smith, 100. Act 22 
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April, 1856, avoids all trusts not manifested by writing, 
tbe only exceptions being where a party becomes a trustee 
ex-wfileficio, or where land is purchased with money of 
another. Barnet v. Dougherty, 8 Casey, 371 ; Appeal of 
Cross and Gault, 1 Out., 474. 

"This case does not fall within either of the exceptions. 
The bid of Slocum at the sheriff 's sale does not represent 
the purchase-money for this property, but rather his 
$6000.00 judgment, which, though still unsatisfied of 
record, is now a lien upon nothing, and he has signified 
his willingness before the Master to mark it satisfied. The 
Master believes the plaintiflF is not entitled to the relief he 
prays for in his bill, and recommends that the bill be dis- 
missed as soon as Joseph Slocum shall mark his judgment, 
No. 307, February Term, 1879, in the Court of Common 
Pleas of Lackawanna County, against William Heath, 
satisfied of record. 

Hand, J. — After a careful examination of the testimony, 
we are led to the conclusion that the findings of the 
Examiner and Master and his conclusions of law are 
properly stated under the evidence. The allegations in 
the bill, and necessary to sustain the bill, are not warranted 
by the evidence. We can discover no agreement that 
amounts to a mortgage, or that would defeat the title as 
an absolute title acquired at the sheriff's sale. We affirm 
the report on the opinion and conclusions of the learned 
Master, and it is ordered that a decree be drawn dismiss- 
ing the bill at the costs of the plaintiff, and in accordance 
with the recommendation of the Master, and as provided 
under the Rules of Equity Practice. 

Thereupon this appeal was taken. 

John B. Collinga, A, Richetta^ for the appellant. 
8. B, Price, H. M, Edwards, for the appellee. 

The opinio^ of the Court was delivered March 10, 1884. 

Per Cubiam. — There is no error in this decree. The 
sheriff's sale was not initiated in pursuance of any 
arrf^nffement between the parties; but for the sole purpose 
of collecting the judgment. The understanding had at 
the time of the sheriff's sale between the counsel for the 
respective parties was without the authority or knowledge 
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of the appellee. The time stipulated by the counsel was 
actually given ; yet no payment or offer of payment was 
made within the time specified. The assurance given or 
agreement made by the attorney of the appellee, at the 
time of the sheriff's sale, was kept open for the whole time 
named. The appellant was under no obligation to re- 
deem or to require a conveyance to be made to any 
person. It was optional with him whether to call on the 
appellee to convey or not. His right to call must be pre- 
ceded or accompanied by payment. He made no pay- 
ment or call within the time. He now has no equity to 
enforce based on an option which he waived. 

Decree affirmed and appeal dismissed at the costs of 
the appellant. 



360, Jan. T., 1884, C. p. Lackawanna Co. 80 March, 1885. 

Durkin v. Wymbs et al. 

An assignee for benefit of creditors can appeal from an award of 
arbitrators, in ejectment against tenants in possession under him. 

Rule to strike off an appeal from award of arbitrators. 

This was an action of ejectment brought against tenants 
in possession under S. B. Mott, assignee for benefit of 
creditors of the Hyde Park Bank. The plaintiff arbi- 
trated (notice being served on Mott as well as on the de- 
fendants), and an award was rendered in favor of the 
plaintiffs. Mott appealed for the defendants and signed 
the recognizance. 

F. W, Gunster, J. F. Connolly, for the rule. — The appeal 
is irregular in that the affidavit is made by Mr. Mott, who 
is not a party to the record, and in that the recognizance 
is signed by Mr. Mott alone, and not by the defendants. 

/. H, Campbdly contra. — Assignee may appeal. Act 13 
June, 1840, sec. 9, P.L., 691. The sequestrator of a corpo- 
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ration may appeal. Turnpike Co. v. McAnulty , 4 W. & S., 
293. Assignee in bankruptcy may appeal without recog- 
nizance, the court cannot strike off an appeal in the first 
instance; must call on the party to perfect, Means v. 
Trout, 16 S. & R., 349. 

Archbald, J. — This was an action of ejectment 
brought against the defendants, who it proves are tenants 
in possession under S. B. Mott, assignee for the benefit of 
creditors of the Hyde Park Bank. The plaintiffs arbi- 
trated the case and served the second rule on Mott, as 
well as on the delendants. Mott appeared and contested 
the case for the defendants before the arbitrators, and, an 
award having been made in favor of plaintiffs, took steps 
within the required time for an appeal. 

The plaintiffs' counsel allege that the appeal is irregular 
and should be stricken off, in that the affidavit is made 
by Mr. Mott, who is not a party to the record, and that 
the recognizance is not signed by the defendants, but by 
Mr. Mott alone. 

This is an appeal by the defendants, as appears by the 
praecipe of Mrs. Campbell directing the appeal. Mott as 
their landlord was warranted in making the oath in their 
behalf. Says Judge Black in Morris v. Garrison, 3 Casey, 
227: "Any party who has an interest in the cause, though 
he be not named on the record, may appeal from an 
award of arbitrators. But this interest must be a direct 
one like that (for instance) whic};i a landlord has in an 
ejectment against his tenant" From this it would appear 
that Mott could have appealed in his own behalf. He 
was competent therefore to act as agent for the defend- 
ants. And it is sufficient in the first instance that he 
acted as such. (Duffie v. Black, 1 Barr, 390.) 

Nor is there any valid objection to the recognizance. 
Duffie V. Black, supra. Jones v. Badger, 5 Binney, 461 ; 
Ross V. Dysart, 12 Harris, 396. 

The rule to strike off the appeal from the award of 
arbitrators must therefore be discharged. 

It follows also that the application of Mott as landlord, 
for leave to appear and delend, must be granted. 

It is therefore ordered that he be made a party defend- 
ant on condition that he appear by attorney and plead to 
the merits within ten days from this date. 
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Estate of Erastus Smith. 

Where there is a specific devise in severalty, either for years, life, 
or in fee, pfirtition must follow the will. The partition of the estate 
in reversion or remainder must await the determination of the par- 
ticular estate in severalty which precedes it. 

An adverse claim is not sufficient to arrest partition. 

The intention in the will, will control the application of the rule 
in Shelly*s case ; the first taker will take for life only. 

Contingent remainder- men are not parties who must be brought 
in, in partition under Act 29 March, 1832, sec. 49^ P.L., 201. 

Petition for inquest to make partition of real-estate of 
decedent, and rule to show cause why it shall not be 
awarded. 

Answer was made, raising objections as set forth in the 
opinion of the court. 

Gwnster & Wdles, for rule. 

WiLcoXy contra. 

Archbald, J. — Erastus M. Smith, one of the devisees 
under the will of decedent, has presented his petition, 
praying for partition of certain lands of the decedent 
therein described. 

The rule to show cause why inquest should not be 
awarded, was made absolute by mistake, an answer having 
been put in by Julia M. Miles and husband (Mrs. Miles 
being a devisee of decedent), praying that for the reasons 
therein set forth, the petition be dismissed. 

The writ which had been thus erroneously issued was 
stayed, and the question raised by the petition and 
answers must now be disposed of. 

1. The first objection is that the petition does not in- 
. elude all the real-estate of the decedent, and Rex v. Rex, 
3 S. & R., 533, and Brader's Est., 6 Luz. Leg. Reg. 41, are 
relied upon. 
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It appears that the only real-estate not embraced is 
decedent's former residence at Green Ridge, in the City of 
Scranton, in regard to which it is thus provided by a 
codicil to his will, to wit: "I give, bequeath, and devise 
unto my wife, Araminda Smith, the use of my present 
residence and fuiniture therein for and during the term 
of her natural life, &c" 

When the case of Rex v. Rex, was decided, the 
Orphans' Court has jurisdiction in partition only in 
cases of intestacy. Step by step this has been extended 
so as to embrace almost all cases of testacy while 
these several statutes compose one system, still it is 
manifest that cases of testacy must at times present quite 
different problems from any contemplated wnen the juris- 
diction was confined to cases of of intestacy only. The de- 
cisions of the Supreme Court must be taken in the light 
of the law as it stood when they were resj)ectively mme. 

Notwithstanding therefore the suggestion in Rex v. 
Rex, that the whole of an intestate's real- estate should be 
brought into one partition, it may be necessary where 
there is a will, to omit from the proceedings a portion of 
the estate, in order to carry out the testator's provisions. 
This must always be done, whenever there is a specific 
devise in severalty either for years, life, or in fee. The 
partition must follow the will. It would be to override 
it, if the tenant of the particular estate must be remitted 
to the yearly value of his interest, instead of the actual 
enjoyment of the land itself, which is given him by the 
mil. The partition of the estate in reversion or re- 
mainder must await the determination of the particular 
estate in severalty which precedes it. Poundstone v. 
Emly, 7 Casey, 11; Ziegler v. Grine, 6 Watts, 106; Neg- 
ley's Est., 23 Pitts. Leg. Qoum., 41; Taller v. Wiseman, 
2 Ohio St., 207. 

In the present case the widow, now Mrs. Lyon, has, by 
the codicil, an estate for life in decedent's homestead. 
While this is directed to be considered as part of the 
general devise to her mentioned in the will itself, it is 
nevertheless a specific devise to her for life. This 
property it would be erroneous to bring into this par- 
tition. The first objection is not therefore sustained. 

2. The second and third objections are that certain 
parties in interest have been omitted. Without reciting 
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the terms of the will^ which appear in the partition» it 
seems to us^ that the two daughters of decedent, Mrsw 
Dmke and Mrs. Dow, take each an undivided one-fifth 
interest in the real-estate for life, with remainders over to 
such heirs as they '^ shall leave at their decease, respec- 
tively." 

The intention to vest a life-estate simply in these 
daughters is drawti trom the wording of the will, and 
eontrolfl the application of the Rule in Shelly's case 
(Gemet v. Lyon, 7 Casey, 94). 

The remainders are also contingent. Whether the 
word '*' heirs'' be construed in its natural sense, or be 
taken to mean children, it is only to such as either 
doughters shall leave at her death, that the estate is de- 
vised. Until the death of the life-tenant, the remainder- 
men can not be ascertained. This brings the case within 
List V. Rodney, 2 Norris, 483, and Mergentbaler's Appeal, 
15 W.N.C., 441. 

The question then arises, who in cases of contingent re- 
mainders are necessary parties in partition. 

In the 46th Section of the Act of 29 March, 1832, it is 
provided " That if there be a life-estate or life-estates with 
remainders over, such remainder-men shall be made 
parties to the proceedings in partition, and shall have the 
right to accept or refuse the premises at any (the) valua- 
tion that may be made * * * in |he same manner 
as the lineal descendents of a decedent, such remainder- 
men being bound by recognizance or other sufficient 
security * * * for the payment of the annual interest 
to the tenant or tenants for life, and thereupon the court 
shall give judgment that the partition so made between 
them be and remain firm and stable for ever." * * * 

This provision, while broad enough in terms to cover 
contingent as well as vested remainders, must, from a 

E roper regard to the purposes of proceedings in partition, 
e confined to vested remainders only. The object is to 
part the estate between those entitled to it in possession 
so as to vest ib each an estate in severalty. Where there 
is a life-estate it must be set off to the life-tenant by metes 
and bounds, if it can be done (Bishop's Appeal, 7 W. & S., 
251). If it cannot, and the remainder is contingent, there 
are no ascertained parties to whom such portion of the 
estate can be allotted, nor any who can claim to take it at 
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its valuation. Parties in whom the estate would vest if 
the contingency were to presently happen, can not come 
in and elect to take, for upon the actual happening of the 
contingency it might be found that the estate would fall 
to entirely different persons. It follows that they are not 
such remainder-men or parties in interest as were con- 
templated by the act, and compare further Story £q. 
Plead, § 145; Story Eq. Juris, § 565, d seg. 

The children of Mrs. Drake and Mrs. Dow stand in this 
position, and it is not necessary to bring them in. 

3. The matters objected to in the fourth and fifth para- 
graphs of the answer, are not presented to us by testimony 
and can not therefore be considered. 

4. It was further objected orally at the argument that 
proceedings in ejectment had been instituted against the J 
executors for a portion of the land brought into this par- ! 
tition. This is not sufficient to arrest partition. It is 
adverse possession which will defeat it, not simply an 
adverse claim. On every partition there is an implied 

, warranty of title, so that if either of the parties be evicted 
from his purpart, he is remitted to his original rigts. 
(Strohecker v. Housel, 3 Clark, 379. Feather v. Strohecker, 
3 P. & W., 505.) If therefore the portion of this estate 
brought in question by the action of ejectment referred to, 
should be allotted to either of the parties to this partition, 
and the ejectment should go against such party, he would 
be abundantly protected. 

We are referred to no authority to support the contrary 
contention of counsel, and therefore overrule this objection 
also. 

The rule to show cause why an inquest to make par- 
tition of the real-estate of decedent set forth in the peti- 
tion should not be awarded, is made absolute. The writ 
of partition having improvidently issued, an alias writ is 
awarded. 
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OiD April r., at O. p. Lackftwuma C!o. 17 Jan., 1885. 

Myers v« Smith. 

The ten days notice for a plea in Rule xxv., sec. 4 (judgment for 
want of a plea, Ac,, on or after tlie second Monday, on ten days 
notice, &c), means ten days notice prior to the sec. reg. day, and any 
rule to plead entered subsequently, must be a four weeks rule, 
according to section 6. 

• 

Rule to strike off ludgment sec. reg. for want of a plea. 

The defendant filed his transcript of appeal April 3, 
1882, to April Term of that year. October 11, 1884, 
plaintiff entered a rule to plead on ten days notice, which 
was duly served on defe^aant's attorney, October 13, and 
no plea being entered, judgment was taken by praecipe 
November 25, 1884, for want of a plea, under Rule of 
Court XXV., sec. 4, which is as follows: 

"On or after the second Monday of each term in all 
cases where the plaintiff's declaration or statement was 
filed on or before the third day of the last preceding 
term, or within three days after the return day of the 
writ, if such declaration, writ, or statement be necessary, 
he shall be entitled to the defendant's plea or a judgment 
. . . upon filing proof of service of a ten days 
notice, Ac." 

The defendant contended that four weeks notice was 
necessary under sec. 5, of the same Rule, which is as 
follows: 

''In every case where the defendant's appearance is 
recorded . . . rules to state, declare, and plead, may 
be entered at any time after the first day of the term to 
which process is issued, returnable, and on four weeks 
notice . . . and upon failure to plead, &c., a judg- 
ment in the nature of a judgment by default may be 
entered." . . . 

Ranck & Smih, for plaintiff, 

Wei4ul^ for defendant. 
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Archbald, J. — We are called upon to determine 
whether this judgment has been regularly taken under 
our rules. 

The law favors a hearing on the merits, and he who 
relies on a judgment by default must show himself 
clearly entitled to it. (Green v. Hallowill, 9 Barr., 53.) 
The plaintiff claims tne regularity of this judgment 
under ODurt Rule xxv., § 4 The defendant contends that 
he was entitled to four weeks notice according to § 5 of 
the same Rule. We think the defendant is right in his 
contention, and that the judgment was not warranted. 

Our present system of Court Rules is with certain 
modifications an inheritance from Luzerne. The rules 
prevailing there; at the time of the organization of the 
Courts of Lackawanna County, in October, 1878, were 
adopted here. 

The subject of pleading in the old rules of Luzerne is 
covered by Rule xxiii., §§ 1 to 11 inclusive (Kiilp's Rules, 
Ed. of 1875, p. 30, et. seq.), of which, section four (4) is the 
familiar second term rule at Common Law founded on 
the general imparlance of the defendant until that time. 
This section, as it originally stood in Luzerne, called for a 
plea, absolute, at the second term without any provision 
for prior notice; the docket was called over publicly in 
court on the sec. reg, day, and the attorneys pleaded orally 
for the cases wherein retained. 

In January, 1878, by a modification of the Rule under 
consideration, the calling of the docket was abandoned^ 
and judgment sec, reg, thereafter taken in the Prothono- 
tary's office upon praecipe. To prevent surprise from 
this less public method a prior ten days notice to plead 
was required (c/. Tidd's Prac, 473). The word "after" in 
the phrase "On and after," with which this section (four) 
begins, was inserted to remove the doubt whether neglect 
to take judgment at the day precluded it afterward except 
upon motion in court. 

As thus modified this section is substantially, the same 
as the like section of the rule relating to pleading now in 
force in this court. The reason of the rule has come, 
down to us with the rule itself. 

No judgment can be taken under it except where the 
party is entitled to judgment at the sec, reg, day, to wit, 
the second Monday of the term. It would b^ a misappli- 
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cation to allow judgment to be taken under it based upon 
conditions not then existing (cf. Bradley v. Dusenberry, 7 
W.N.C., 146; Laird V- Potts, 6. WXC, 56).. Unless this 
distinction be preserved, the reason for section five of the 
same rule does not clearly appear, at least, so far as the 
demand for a plea is conoerued. And we would have 
two rules in this particular, overlapping each other and 
conflicting, the one satisfied by a ten days notice, and the 
other requiring four. weeks: 

We therefore hold that the ten days notice for a plea 
in section four means ten days notice prior to the sec. reg. 
day, and that any rule to plead entered subsequently 
must be a four weeks rule according to section five. 

In may be remarked in passing, also, that a simple 
notice is all that is required under the one section, while 
a rule and notice in pursuance, of such rule is required 
under the other {cf. Bisbing v. Albertson,, 6 W. & S., 450). 

The judgment entered in this case for want of a plea 
must therefore be stricken off. 



SS8 Oct S., 1884, Q* S. Lackawanna Co. 30 March, 1886. 

Commonwealth v. J. C. Bain. 

The court has the right to control the disposition of costs made 
by a grand or petty jury. 

The facts are sufficiently set forth in the opinion. 

Archbald, J. — H. B. Simrell has been brought in on a 
capias issued upon a return by the grand jury ignoring 
the bill in this case and directing him as prosecutor to 
pay the costs. 

It seems that Mr. Simrell preferred a charge against J. 
W. Boice before Alderman Post for selling liquor on 
Sunday. Mr. Boice entered bail before Esquire McAlpine 
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In the difltriotrtttkir&ey's office the tmnsmpt of bftil w»b 
mistaken fbi" a separate case, tb» title of the trafiscr^t 
being^ apparently Com. v. J. G. Baift, Upon this an in^ 
dictment was framed and s^it before the ^rand jury 
where it was imfored* A true bill was found m the case 
against Mr^ Bmce. There is no such pejpson as J. G. Bain, 
so for as known. 

Have we power, tinder these dmumstanees, to control 
the cost incurred and relieve Mr Simrril from their pay- 
ment? That we have I think is dear, and for more 
reasons tiian one. 

'As it reduiree, the sentence of the the court before pay* 
ment could be enforced (Com. v. Gurren, 9 Phila«, 625), we 
might refuiSe or defer sent^ice indefinitely* Or we mi^ht 
set the proceedings aside as having no proper foundation 
in fact, and originating simple in mistake, without any 
knowledge or concurrence on the part of Mr. Simrell. 

We prefer however to place it upon the bmad groutid 
that we have the right to control the disposition of costs 
made by a grand or petty jury derived from the common 
law supervision of the court in the administration of 
justice. This is abundantly vindicated in the following 
cases. GuflFy v. Gom., 2 Grant, 66; Com. v. Steele, 2 
Ghest Go. Kept., 380; Gom. v. Farrell, Ibid., 381 ; Gom. v. 
Mundis, Ibid,, 381; Com. v. Gurren, 9 Phila., 625, and by 
the able and exhaustive opinion of the learned President 
of this court in Connolly v. Lacka. Co., No. 493, January 
T., 1885. Nothing need be added to what is there said. 

The return of the grand jury directing that H. B. 
Simrell, as prosecutor in this case, pay the costs, is set 
aside, and the said H. B. Simrell is hereby discharged 
from his recognizance to appear and answer for the same. 
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Q. S. LackAwanna Ck>. September 16, 1885. 

Commonwealth v. Richmond. 

The new mine- ventilation law (Act 30th June, 1885) requires a 
mine-operator to suitably prepare and deliver to the workmen, free 
of charge, the props and timbers which they need. 

But in order to make out a criminal offense against the statute for 
non-furnishing of props, &c., it must be shown that a specific demand 
had been made, at least one day in advance, giving the length of the 
props or timber required. A general demand by a committee of 
workmen, and a refusal generally to cut and prepare, is not sufficient. 

This was a hearing before one of the judges of the 
Court of Quarter Sessions of Lackawanna County, for an 
alleged offense against the Act of 30th June, 1885, known 
as the new mine-ventilation law. 

The complaint of Patrick Blewitt, Mine Inspector, set 
forth that the defendant, W. H. Richmond, was guilty of 
an offense against the provisions of the said Act, in that he 
had refused to deliver certain props as requested by two 
miners employed in the colliery of which the defendant 
was superintendent. 

That part of the Act bearing on the question is as 
follows: 

Art. XL, Sec. 1. It shall be the duty of the owner, oper- 
ator, superintendent, or mine foreman of every mine to 
furnish to the miners, at their request, all props and 
timbers necessary for the safe mining of coal and for the 
protection of the lives of the workmen. Such props and 
timbers shall be suitably prepared and shall be delivered 
to the workmen as near to their working-places as can be 
conveyed in ordinary mine-cars free of charge. 

Sec. 2. Every workman in want of props or timbers 
shall notify the mine foreman or his assistant of the fact 
at least one day in advance, giving the length of the props 
or timber required, and in case of danger from loose roof 
or sides he shall not continue to cut or load coal until the 
said props and timber have been properly furnished and 
the place made secure. 
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Sec. 3. A failure to comply with the provisions of this 
article shall be deemed an offense against this act, and 
shall be taken to be negligence per se on the part of the 
owner, operator, superintendent, or mine foreman, as the 
case may be, of such mine in any action for the recovery 
of damages for accidents, resulting from the insufficient 
propping of such mine through failure to furnish the 
necessary props or timbers. 

Art. XVII., Sec. 4. All offenses under this act are de- 
clared to be misdemeanors, and in default of payment of 
any penalty or costs by the party or parties sentenced to 
pay the same he or they may be imprisoned for a period 
not exceeding three months and not less than thirty days. 

The testimony produced at the examination showed 
that there had been no specific demand for props of a 
specified length, or for delivery at any certain point But 
the defendant had been waited upon by a committee of 
the miners who had made a general demand for the de- 
livery of the props to the miners, in the chambers, free of 
charge. 

To this demand, a general refusal was given. 

H. W. Palmer, John F. Connolly , for the commonwealth. 

James H. Torrey, for the defendant. 

Archbald, J. (Oral opinion.) — I cannot see my way to 
convict the defendant under the evidence of a criminal 
offense against the new mine-ventilation law, according 
as he stands charged in this information by the mine 
inspector. The differences between Mr. Richmond and 
his men are simply upon the question as to whether he 
shall cut, according to a required length, the props and 
timbers which they need to protect themselves in the 
mines, instead of forcing that duty upon them. As it is, 
under the evidence, he furnishes the props and has the 
men cut them according to the length which they require. 
There is no doubt of the duty of Mr, Richmond, under 
this law, to furnish the props and timbers which they 
need, suitably prepared and cut according to the length 
which they need. I desire to recognize that obligation 
<m bis part as fullv, and to assert it here as fally, as 
thought had found the defendant guilty of an Oflfeflie 
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against this law. The object of the law, however, is not 
to relieve the men from any expense, or make it more 
profitable or easy for them as miners; it is not for the 
purpose of shifting the burden from them, so as to give 
them a greater compensation for their work, or to make 
them work less for what they receive. So far as there is 
any attempt of that kind, or so far as any such attempt 
might be traced in the law, it could hardly be sustain- 
able. But provisions like this are based upon the im- 
providence of the men, their recklessness in places of 
danger, resulting in possible accidents, and loss of lives 
to the community. Therefore, the law steps in and re- 
quires that such negligence shall be guarded against. 
Oftentimes, as is well known, men neglect, even after 
notice, to i)roperly support the roofs in their chambers, 
and sometimes even when props are put right at their 
hands. To relieve, however, from all questions of this 
kind, this law, which is a good law, has been passed, re- 
quiring the operator to cut props into proper lengths and 
to take them into the chambers of the men employed in 
the mines and deliver them there, leaving it only with 
the men to set them up. I think they might have even 
gone farther in the law, and required the operator to set 
up the props to protect such dangerous places. As to a 
violation of anything that is required in this law, I desire 
to uphold the law in every way. 

I consider undoubtedly that the defendant has violated 
the spirit of the act, in refusing to suitably prepare these 

Erops; at least it seems to me so now upon a somewhat 
ast}' consideration. But this is a criminal trial; the de- 
fendant has forced upon me, sitting as a magistrate, to 
determine his guilt or innocence under this law. This 
offense is statutory, it therefore must be made out accord- 
ing to the statute. 

The evidence here is only of a general refusal. I do 
not think that is sufficient to base a conviction upon. 
This law requires a man who needs props to give notice 
a day in advance, stating the length of the props required. 
To convict of an offense against this law there must be 
evidence of a specific demand made according to the Act. 
It is true, as argued, it may be easy to convict this de- 
fendant of such an offense, if, after notice of that kind, he 
still refuses. But on the other hand it can be argued 
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that the only notice to a person that he is intended to be 
charged with a criminal offense for a violation of the act 
in this respect, would be by notice to him of this kind, 
and it mav be that having such notice he would comply; 
he would be forced into the position either of a criminal 
violation of the law or a compliance with it. 

I think, therefore, that it is my duty, and I cannot do 
otherwise, than to hold that while the defendant may be 
guilty of a violation of the spirit of this law, yet there is 
no evidence here on which he can be convicted criminally 
of an offense against it. The defendant is discharged. 
I will direct that the county pay the costs of this case. 



Wonder ▼• Phelps. 

Where a vendee, in possession hy articles of agreement, i^ainst 
whom ejectment is brought to compel the payment of the purchase- 
money, has been in continuous possession (since before the sale) 
under a title in his wife (her title never having been divested by 
reason of defective acknowledgment), he can set up her outstanding 
title to defeat the ejectment. 

Congregation v. Miles, 4 Watts., 146, distinguished. 

Error to the Court of Common Pleas of Lackawanna 
County. 

This was an action of ejectment brought by Jamon H. 
Phelps against John L. Wonder and Jeremiah Wonder 
for certain land situated in the City of Scranton. 

In 1867, Phelps and W. W. Winton were the owners of 
the land in question, which on the 31st May they con- 
tracted to sell to Patrick McDonald for $500. McDonald, 
after taking possession and paying a small amount on the 
contract, transferred, on the 21st October, his interest to 
Sarah A. Wonder, wife of Jeremiah Wonder, one of the 
plaintiffs in error, and mother of John L. Wonder, the 
other plaintiff in error. 
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Mrs. Wonder made yiarious payments to Mr. Phelps 
upon the contract, amounting in idl to about $175. 
Jeremiah Wonder, the husband, made additions to the 
building already erected by McDonald and paid in all 
about $800 towards these improvements. 

In January, 1870, about ten months after the Wonders 
had taken possession of the premises, Mrs. Wonder and 
her husband executed a release or assignment of their 
interest to Phelps. This assignment was void by reason 
of defective acknowledgment, the notary having neglected 
to certify that the examination was separate and apart 
from her husband. Phelps and Winton then made a new 
contract of sale with Jeremiah Wonder, the consideration 
being $2,300, which included about $1,900 of other in- 
debtedness. The interest of Wonder in this contract 
passed successively by assignment to his son, John L. 
Wonder, then to Phelps and Winton, and then to Phelps. 
Phelps then executed a new contract with John L. 
Wonder in consideration of $3,062, this also including 
other indebtedness. During all this time, Mr. and Mrs. 
Wonder had remained in possession of the premises. 
Upon this last contract this action was brought. The 
cause was referred to a referee, who directed a conditional 
judgment to be entered for the plaintiff for the land. 
His first four conclusions of law are set forth in order in 
the opinion of the Supreme Court, the fifth being as 
follows: '' But the defendants, having paid no purchase- 
money, and having made no improvements since they 
purchased, cannot retain both the money and the land. 
They must either comply by paying the purchase-money 
or rescind by surrendering possession." Citing Smith v. 
Webster, 2 Watts, 478; Cong v. Miles, 4 Watts, 146; 
Jackson v. McGuinness, 2 Harris, 331 ; Hersey v. Turbett, 
3 Casey, 418. 

The findings of the referee were affirmed by the court 
below, whereupon this writ of error was taken by Wonder, 
the fifth assignment of error being the referee^s fifth con- 
clusion of law. 

DimTnick & Dimmick, for the plaintiffs. — Jeremiah 
Wonder being the head of the family under the evidence 
and in contemplation of law, Mrs. Wonder's, possession 
must be considered as kis^ he holding the same under her 
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title. Consequently, Jeremiah Wonder, being in posses- 
sion at the time of his acceptance of a contract from 
Phelps, can set up an outstandmg title as against Phelps. 
True, he swore that he held under Phelps, but he supposed 
that Phelps had obtained Mrs. Wonders title. Baskin v. 
Seechrist, 6 P.S.R., 155 ; Congregation v. Miles, 4 Watts, 
152. Since the execution of the John L. Wonder con- 
tract, Jeremiah has been in possession as the head of the 
family, holding the same under John's supposed title. 
Therefore, being in possession before he attorned to John, 
he could have set up an outstanding title, had the said 
John seen fit to bring ejectment against him, and conse- 
quently he can set up an outstanding title against John's 
vendor. The defendant below, John L. Wonder, having 
been put in only constructive possession since the execu- 
tion of his contract, must deliver up that constructive 
possession or pay the money, but Jeremiah can set up an 
outstanding title and justify possession, notwithstanding 
he has made no improvements nor paid any purchase- 
money. The cases cited by the referee are all upon the 
hypothesis that Uie vendee or lessee had been put in pos- 
session by his vendor or lessor. 

Edward B. StwrgeSy for the defendant. — Whatever right 
Mrs. Wonder may possibly have in the property in 
question, the two plaintiflFs in error are forever estopped 
from taking advantage thereof. Jeremiah Wonder says, 
" I was present when this contract was executed between 
Phelps and my son John. I have lived on the property 
ever since under this arrangement." Mrs. Wonder herself 
has no title. She is estopped. She says, " I did not con- 
sider that I had anything to do with the property after 
Jeremiah's contract was made." 

The opinion of the Court was delivered October 5, 1885. 

GrORDON, J. — ^Jamon H. Phelps, the plaintiff below, and 
W. W. Winton were, on the 31st May, 1867, the owners of 
about twenty acres of land in the City of Scranton, which 
on that day, by articles of agreement, they contracted to 
sell to one Patrick McDonald, for the consideration of five 
hundred dollars. On this contract, McDonald paid sixty 
dollars, took possession of the land, and built thereon a 
small house. On the 21st October of the same year, he 
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assigned to Sarah A. Wonder, wife of Jeremiah Wonder, 
and mother of John L., the defendants. The considera- 
tion for this assi^ment was paid in full by the said 
Sarah A., and she in turn, with her husband and son, as- 
sumed possession, which they have continued down to the 
present time. Some payments were made by Mrs. Wonder 
on account of the purchase-money, and some improve* 
ments were made upon the property by her husband. 
Afterwards there was an assi^ment of the articles of 
agreement, above recited, by Wonder and wife to Phelps. 
This assignment, as will appear hereafter, was void for the 
want of a proper acknowledgment on her part. Phelps 
executed a new contract to Wonder, in which the pur- 
chase-money is set forth as $2,300, though in fact there is 
in this sum some $1,900 of other indebtedness. Again, 
and after the transaction above recited, Jeremiah Wonder, 
at the instance of the plaintiff, assigned to his son John 
L., who in turn assigned to Phelps and Winton, and on 
the same day Phelps, who had in the meantime secured 
Winton's interest, made a contract with John L., for the 
sale of the premises in consideration of $3,062, to be paid 
in installments as therein set forth. This sum also em- 
braced an indebtedness over and above the purchase- 
money for the land. The transaction would thus seem 
rather to assume the character of a mortgage of the equit- 
able interest in this property than a sale, and the process 
in hand might be regarded as one to enforce payment of 
that obligation rather than collect purchase-money. On 
this last contract the pending action was brought, and on 
the 8th day of December, 1867, the case was referred, 
under the provisions of the act of 1869, to a referee, who 
reported a judgment for the plaintiff, to be released on 
payment by the defendants of the sum of $4,670.12, with 
interest, within four months from the date of the rendi- 
tion of the said judgment. We will not now stop to con- 
sider whether this judgment, under the circumstances 
above stated, can be sustained, but will pass to certain 
findings of the referee which of themselves will determine 
this case. These findings are as follows: (1) "The assign- 
ment by Patrick McDonald to Sarah A. Wonder, of his 
equitable title in the land described in the writ, vested 
that title in her as against her husband, and as against the 
subsequent creditors of her husband not then in contem- 
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plation by bim, even tbougb he furnished her the pnr- 
cbaseHmoney." (2) " The writing of the fifth of January, 
1870, endorsed upon the McDonald contract, and purport- 
ing to be an assignment to plaintiff of all the title and 
interest of Sarah A. Wonder and her husband in said land 
and improvements thereon, was null and void as to her, 
for the reason that the certificate of acknowledgment does 
not set forth that she was examined separate and apart 
from her husband." (3) " The said Sarah is not estopped 
by her acquiescence in the subsequent sale of the same 
property by plaintiff to her husband, from setting up her 
equitable title." (4) "The improvements made by 
Jeremiah before he acquired any interest in the premises 
inured to the benefit of his wife, whose rights are not con- 
cluded by this ejectment." We hesitate not to say that 
the legal conclusions here announced are sound, and we 
have no difficulty in adopting them ; but it is not so with 
the fifth finding, since in this he holds that the defend- 
ants must comply with the John L. Wonder contract by 
paying what is therein set forth as purchase-money, or 
surrender the possession of the premises. This entirely 
ignores the possession and title of Mrs. Wonder, under 
which it was not only the right, but also the duty, of her 
husband to defend. The case of Johnson v. Fullerton, 8 
Wr., 466, rules the contention in hand. It was there held 
that a writ of habere facias possessionem, issued from a 
judgment in ejectment against a husband, cannot affect 
the wife's title, but only her possession, and that, in order 
to preserve that possession, the husband ought to have de- 
fended on his wife's title, and that he may interpose such 
title in an action of ejectment brought by a purchaser at a 
sheriff's sale on a vend. ex. against himself, is also recog- 
nized in the case of Curry v. Bott, 3 P.F.S., 400. It is 
thus made clear that it was entirely proper for Wonder 
to set up his wife's title in order to protect her possession, 
and that a disregard of this title by the referee was 
erroneous. As the conclusion here reached covers this 
case, and must necessarily reverse it radically, we need 
not consider the other exceptions. 
The judgment is reversed. 
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Commonwealth y« Durkin. 

The obligation of the city or county treasurer to pay over the 
mercantile appraiser's fees collected by him, arises under the bond 
given to the commonwealth, and not under that given to the city or 
county. In case of failure to pay over, the bond to the common- 
wealth is the one to proceed upon. 

Whether the fees must be paid by the city or county treasurer to 
I the state treasurer, and by him to the appraiser, or directly to the 

I appraiser by the dty or county treasurer, not decided. 

I 

Error to the Common Pleas of Lackawanna County. 
This was an action of debt on the official bond of 
Thomas Durkin as treasurer of the City of Scranton, 
i brought by C. Q. Carman in the name of the Common- 

wealth, afterward amended so as to stand in the name of 
! the City of Scranton. 

' Carman had been appointed Mecantile Appraiser for 

j the City of Scranton and claimed $299.50 fees, which the 

I city treasurer had received in his official capacity as 

treasurer. Of this amount the treasurer had paid $25, 
leaving a balance of $274.50, which he neglected to pay. 
The treasurer, Thomas Durkin, died, leaving this 
balance unpaid. Carman brought suit on the official 
bond of the treasurer to the city. The bondsmen denied 
their liability, and sought to cast the liability on the 
bondsmen to the commonwealth. 

The jury rendered a special verdict, finding the amount 
due and unpaid to be $274.50. The court directed judg- 
ment to be entered for the defendants, in the following 
opinion (Hand, J.): 

* * The sole question raised by this special verdict is 
whether the defendants, being obligors and sureties on 
the official bond recited, are liable in this action brought . 
on this bond for default of the city treasurer in not pay- 
ing over to C. Q: Carman amount of appraiser's fees 
claimed by him. If this bond covers this part of the 
treasurer's duties then they are liable; if it does not, then 
they are not liable. 
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This bond is given by the city treasurer as such — an 
official bond in his character as city treasurer solely. It 
is also true that the duties imposed upon him in regard to 
the appraisement and collection of mercantile taxes are m 
no sense a part of hia duties as tr^^surer of the City of 
Scranton. The City of Scranton is no party to these 
duties and is not concerned with regard to them. It is 
true that the laws of the commonwealth have placed 
these duties .upon the city treasurer, but they are duties 
which he is to perform with reference to the state and not 
the city. For these duties he is required to give an ad- 
diti(Hial bond to the commonwealth , and it is this part 
which leads us to the conclusion that for these fees of the 
mercantile appraiser this bond to the city cannot be held. 
Under the Acts of Assembly as we read them, the city 
treasurer was compelled to give bond to the common- 
wealth to secure all moneys collected under the mercan- 
tile appraisement laws. We think this fact is settled by 
the Aet of 15th April, 1828, P.L., 491, and the Act of 7th 
April, 1830, section 7, p. 391. * * * 

By the Act of 15th April, 1834, sections 33 and 34, 
Qounty treasurers are required to give two bonds, one to 
the county and one to the commonwealth. The condi- 
tion of the bond to the commonwealth is practically the 
^a^e as that required by the Acts of 1828 and 1830. The 
language is ^^for the faithful discharge of all duties 
«qjoined upon him by law in behalf of the common- 
wealth and for the payment, according to law, of all 
moneys received by him for the use of the common- 
wealth.'' Purdon 306, pi. 9. 

The Charter of the City of fioranton in force at the time 
when this bond was given (Aot 30th March, 1867, sea 7, 
P,L., 682), provides for the mercantile appraiser of said 
eity, and the same aeotion provides for a bond to the 
commonwealth for all moneys received by him for the 
use of the oommonwealth, .*'*'* as treasurers of 
counties are required to do. It also provides for the payr 
ment of appraisers' fees. 

This places tha treasurer of the City of Scranton, as re- 
gards bis boQds, in the same category as treasurers of 
counties under the general laws of the state, and fixes the 
bond> as we conclude: that it is intended to coveor the 
duties of treasurer in relation to appraiaevs' fee^ as apedf- 
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ically the bond given to the commonwealth, and not the 
bond given to the City of Scranton. 

The authorities are clear that where a special bond is 
required for a special fund or purpose, general bonds- 
men are not liable. Commonwealth v. Toms, 9 Wr., 408 ; 
Commonwealth v. Hilgert, 5 Sin., 236 ; State v. Lenny, 16 
Ohio, 17; Supervisors v. Ehlere, 46 Wis., 281. 

We must therefore conclude that these defendants 
under the facts found in this special verdict are not liable,* 
and judgment must be entered on the special verdict in 
favor of the defendants. * ♦ * 

The Act of 1828 is important in the history of treasurers* 
bonds. It not only provides for the payment of money 
received for the use of the commonwealth, but " for the 
faithful discharge of all duties enjoined upon them by 
existing or future laws in which the commonwealth is 
concerned." We have seen that this same provision is 
contained in the Act now in force relating to treasurers' 
bonds (Purdon 306, pi. 9), viz., the 34th section of the Act 
of 1834. It requires little or no construction to hold that 
this language covers his duties in regard to the mercan- 
tile appraisement, while it would require a forced construc- 
tion, m view of the repeal of the law (in the 3d section) 
which held the ordinary treasurer's bond as security for 
the commonwealth's money, to hold that the city bond 
covered this duty to the stiate. 

It is, however, clear, we think, that the appraiser's fee is 
either to be paid by the state or by the treasurer out of 
the state taxes in his hands. * * * 

It is clear to us that, whether the treasurer should pay 
them to the state in the first instance, or directly to the 
appraiser, his bond to the commonwealth covers this 
duty. 

We have given this question consideration at length 
because it is an important one for this plaintiff. 'Diis 
money is honestly due to him; he has never received it. 
This is, however, not a suit against the city treasurer 
alone, but a suit on his bond, in which we are compelled 
to hold as mifttter of law that his bondsmen to the. city ' 
are not liable. 

Judgment is entered for the defendants on the special 
verdict, and bill is sealed for ihe plaintiff. 
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LwTitirf ^merwMwi, for the plaintiff. 

George Sanderson, Jr,, for the defendant. 

The opinion of the Court was delivered October 5, 1885: 
Grbbn, J. — ^The seventh section of the supplement to 
the charter of the City of Scranton (Act of 30th March, 
1867, P. L., 630) provides "that the treasurer of said city 
shall be required to give bonds to the commonwealth for 
all moneys received by him for the use of the common- 
wealth, and shall settle his accounts with the Auditor- 
General, as treasurers of counties are required to do." It 
also provides that the mercantile appraiser appointed 
for the city " shall receive the same fees for his services, 
and be paid in like manner, as the appraiser appointed by 
the commissioners of Luzerne County are paid. 

Under this law the treasurers of the City of Scranton 
are required to give bonds and settle their accounts with 
the Auditor-General in the same manner as treasurers of 
counties are required to do, and the appraisers are to 
be paid in the same manner as county appraisers of 
Luzerne County are paid. By the 33d and 34th sections 
of the Act of 15th April, 1834, Purd., 306, pi. 8 and 9, 
county treasurers are required to give two bonds,, one to 
the county conditioned for a just account of all moneys 
that may come into their hands on behalf of the county, 
and the other for the faithful discharge of all duties en- 
joined upon them by law on behalf of the commonwealth 
and for the payment of all moneys received by them for 
the use of the commonwealth. In the present case the 
city treasurer received the fees due the appraiser as well 
as the license-fee from the persons appraised, and the 
question is whether his obligation to pay the appraisers' 
fees over arises under the bond given to the city or under 
the bond given to the commonwealth. That depends upon 
whether the duty to make such payment is a duty to the 
commonwealth or to the city. By the 8th section of the 
Act of 16th April, 1845, Bright. Purd., 1458, pi. 14, the 
appraisers are required to furnish to the treasurer of the 
proper city or county a certified list of the deiders, and 
the treasurer is required within twenty days thereafter to 
transmit to the AuditorrGeneral a copy of such list, and 
he is also required to receive and collect, together with 
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the fees <»f the appraiser and his own fee, the sums to be 
paid by sueh dealers for their licenae in the manner di- 
rected by law. 

Under this law it is very plain that the duty of Uie 
treasurer to ooUeet and therefore to account for the fees of 
the appraisers is a duty owing to the commonwealth. 
This iamade still more clear by the seventh section of the 
Act of 7th April, 1830, Purd., 1468, pi. 15, which provides 
that ** it shall be the duty of the Auditor-General to charee 
the treasurers of the said cities or counties with the 
amount payable by the several persons mentioned in said 
lists." The 12th section of the Act of 22d April, 1846, 
extended the 5th, 6tb, 7tfa, and 8th sections of the Act of 
16th April, 1845, which was ori^nally confined to the 
counties of Philadelphia and AUegneny, to all the remain- 
ing counties of the commonwealth, and fixed the com- 
pensation of appraisers at thirty-seven and a half cents 
for each certificate of license issued, and three cents for 
each mile traveled. It also directed an account of the 
mileage to be made out and verified by affidavit, and that 
upon approval by the treasurer the same should be paid 
by the treasurer out of any state taxes in his hands. 
There is perhajps some doubt, owing to the peculiar 
phraseology of the latter part of the section, whethei* the 
treasurer was to pay the appraisers' fees as well as his 
mileage out of the state taxes in his hands, but it is not 
very material to settle the doubt, because the 1st section 
of the Act of 13th March, 1847, Purd., 1458, pi. 17, repeals 
so much of any law as reauires payment from county 
treasurers of the costs of collecting mercantile taxes, and 
directs that they shall be paid out of the state treasury on 
the warrants of the Auditor-General. If the expression, 
"costs of collecting," includes the appraisers' fees, then of 
course the commonwealth is interested in their payment, 
and if not, the law is left as it was before, in which event 
also the commonwealth is interested as we have seen. 
The 8th section of the Act of 15th April, 1850, PUrd., 1458, 
pi. 18, directed that the mileage of appraisers should be 
paid by the state treasurer on the warrant of the Auditor- 
General, and repealed so much of the 12th section of the 
Act of 22d April, 1846, as authorized county treasurers 
to pay it. It is not easy to see why this act was passed if 
the Act of 13th March, 1847, was limited to mileage, as in 
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that event the Act of 1850 would be a mere repetition of 
the Act of 1847. . But, however that may be^ and conced- 
ing that the Act of April 22, 1846, Par. 13, is not clear in 
dir^ting how the appraiser's fees shall be paid, we think 
it plain that the 7th section of the Act of April 7, 1830, in 
connection with the 8th section of the Act of 16th April, 
1845, makes the collection, adjustment, and payment of 
the appraiser's fees a commonwealth matter. It is true, 
this legislation does not direct the fees to be paid out of 
the atate treasury, nor indeed does it, or any othisr legis- 
l(ktioxL to which we are referred, direct them to be paid out 
.of a|iy, treasury^ but it does direct that the treasurer shall 
collect the appraiser's fees. with the license-fees, land shall 
transmit to the Auditor-General a certified list of all 
deal^r^ subject tp the tax« and. that the Auditor-Q^ieral 
^hftll charge the trea3urers with the accounts payable by 
the persons mentioned in the lists. The duty of collect- 
ing the, appraiser's fees, therefore, is as much a common- 
wealth duty as the duty of collecting the tax itself, and 
when collected the whole account is to be settled with the 
Auditor-Qeneral^who is a state and not a ,county oflScer. 
Of .cpurse the appraiser's fees belongs to the appraiser, but 
the duty of paying them is a duty enjoined b^ law in 
behfi|,lf of the commonwealth,, and this brings it witHin the 
very terms of the condition of the bond required to be 
given by treasurers both of cities and counties, to . the 
commonwealth. Whether these fees must be paid by the 
county or city treasurer to .the state treasurer, and by him 
to the appraiser, or whether they may be paid direofcjy by 
the city or county treasurer to the appraiser, it is not 
.material in this case to decide, as there was no payment 
whatever of the amount now claimed, and there was to 
undoubted breach of condition in that respect. But as we 
are; of opinion that the bond in suit was not the. one 
whose' condition was broken, there can be no recovery in 
this action. 
Judgment aflSrmed, 
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Where it is clear that the owner of a tract of land grants th^ ri^t 
t6 take all the coal beneath the sur&ce, and the grantee obligates 
himself to taine and remove all said coal and to pay a certain price 
for all coal mined, not less, than a certain named quantity t6 be 
mined each year, the contract to be binding nntil ill the coal is 
.mined, and the rights, covenants, &c., made binding on the psCHies, 
their heirs and assigns, &c., there is an actual sale Of the coal. . It 
is none the less a sale because called a lease, with right of distress 
• aod, .clause of forfeiture. The taxes on the coal are payable by the 
lessees, the owners thereof. 

Error to the Court of Common Pleas of Luzerne County. 

This is a case stated, brought by the holders of coal 
rights under a lease by assignment, against the lessons, to 
reooYer $169.74, being the amount paid by the plaintiffs 
for county, city, and school taxes for 1883, assessea against 
the defendants on the coal on the premises descried in 
said case, and paid by plaintiffs under protest. Thef plain- 
tiffs under the lease occupied and mined the coal from the 
assessed property, but alleged that the defendants are 
liable for the taxes, and bring their action .under the Act 
3 April, 1804, 4 Sm., 203. The defendants allege that the 
plaintiff are the owners of the coal assessed, and must 
therefore pay the taxes. . This action is brought to secure 
a reconsiaeration of the opinion of the court upon- the 
same lease in Sanderson v. City, 14 W.KG., 409, the 
only difference being that this action is between the 

!>arties to the lease, and not between the city and the 
essor. . S 

In substance the lease was ^' ... do hereby lease 
unto ... all the ooal beneath the surface of a certiain 
tract of land," . . etc. The lessee covenants to re- 
move a minimum quantity yearly, at a certain price,.to be 
paid for monthly. Default of payment, or failuJre to mine 
the requisite quantity, or discontinuance of mining for 
six consecutive months to be taken as an abandonment. 
The right of distraint is provided for. The lease is made 
.perpetual until all the coal is mined. The price paid is 
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throughout the lease called " royalty." It is assumed on 
both sides that if the mere relation of landlord and tenant 
is created between the lessors and lessees, then the defend- 
ants are liable for these taxes because they are the miners 
of the coal and have leased the premises described as 
coaJ under the tract for the purpose of mining. If, on the 
contrary, this instrument is a conveyance of the coal, or 
an absolute sale of it, then the plaintiffs are liable. The 
oourt below, Haxd, P.J., entered judgment for the defend- 
ant, saying, imJier alia, . . . ''It is the same lease 
that was l^fore us in Sanderson v. City of Scranton, 14 
W.N.C.,409. . . . 

If we understand the decision in that case it practically 
subjects the decision of whether a coal lease conveys a fee 
or amounts to an absolute sale of the coal to a mere con- 
struction of the instrument as a whole for the purpose of 
arriving at the intent, as we construe a will. Up to the 
decision of that case we were not aware that our courts 
had gone to this extent upon the construction of deeds or 
solemn instruments irder vivos. The error we made in 
deciding that case, if it is to be held still to be error, was 
in assuming that in the absence of technical words of con- 
veyance, or words of inheritance, general clauses of cove- 
nant, separated from the granting clause of the deed, 
could be held to convey a fee or absolute sale. . . . 

We felt unwilling to open the door of litigation so wide 
as to allow an instrument relating to coal rights to be so 
entirely free from the old rulfBS which obtained when con- 
veyances were obliged to be formal and somewhat tech- 
nical in phrase, if a fee or absolute sale was to pass. . . . 

Before we decided the case of the City v. Sanderson we 
supposed the existence of words of inheritance and of 
words of conveyance did have great power with our 
courts in reaching their conclusions. But since tiie de- 
cision of this question and a review of all the cases on 
this argument, we conclude the reasoning of the learned 
Judge who wrote the opinion in Sanderson v. City, is in 
the spirit of the decisions, and assuming that we must 
construe this lease, '' ex visceribua sma" from the language 
of the instrument itself, " looking to all parts of the agree- 
ment," we must decide that in this instrument there is the 
conveyance of a corporeal hereditament amounting to an 
absolute sale. A review of the cases decided ia our 
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higher court shows there are three general principles 
which have been laid down, which are as follows: In 
order to create a conveyance absolute, (i) the right must 
be exclusive in the vendee, (2) of all the coal, and (3) he 
must be compelled to mine, or what is the same thing, pay 
for the coal if not mined. It would be very desirable if 
these rules could be judicially settled by our higher court 
as determining a severance of the coal from the surface, 
sufficient to create only a corporeal hereditament, and that 
when we come to the determination of the quantity of the 
estate thus created a fourth principle could oe enunicated, 
that the conveyance must contain apt words, or clear and 
distinct words, sufficient to create a fee or absolute sale. 
The confusion in the law arises more from the inartistic 
form of the so-called leases than from any principles 
which our court has as yet laid down. . . . There is some 
confusion which arises out of the different kind of rights 
relating to mining. We have (1) a conveyance of coal 
where there is a severance, (2) a sale (possibly) of all the 
coal in form where the possession or retention of the title, 
remains in the grantor,, amounting to a, rigid to take b\1 
the coal, ^(3) a lease of the coal, and (4) a license. 

As we. read the decisions of our courts, all four of these 
seem to have been recognized. Caldwell v. FuUon, 31 P.S. 
R., 475, is an instance of the first, Orove v. Hodges^ 5 Sm., 
504, of the second. Tamer v. ReynoldSy 11 H., 206, of the 
third, and the case of a mere license is. where it is rev- 
ocable at the will of the. graqtor, and the right is exer- 
cised in common with him* . . . We deem the case of 
Caldwell v. I\dton goes much farther than the learned 
counsel claim. It is one of the grand leading cases in 
our law, and settles not only the possibility of a severance 
of the coal from the surface with a fee simple in each, 
thus protecting mining-rights and giving them value, but 
it, so far as it goes, gives two easily-understood and clean- 
cutting principles, to wit:, the grant must be exclusive and 
for all the coal. Then comes the other principle, enun- 
ciated in Clement & Masser v. Youngman & Waiter (4- Wr., 
S'4i)y that there must be an obligation or covenant to take 
the coal, and we have three principles which protect all 
rights so far as they can be protected by general law. If 
for any case the law is too general, then equity can inter- 
fere where it is deficient. 
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In view of the value of these principles, their simpli- 
city, their easy application, we are unwilling, after a full 
and careful examination, to gratify our pride by giving 
our influence toward a reversal of Sanderson v. (My. It is 
a case, as Judge Clark says, not free from doubt, but it is 
a case where all the coal is leased, where it is exclusive in 
the grantee, and he is compelled to mine or pay if he 
does not mine— the three criteria referred to above. 

George R Bedford, K P. & J. V, Darling, A. T. & A. H, 
McClirUockf for the plaintifFsw 

. George Sanderson, Jr., for the defendants. 

The opinion of the Court was delivered October 5, 1885. 

Trunkey, J. — These plaintiflfe were not parties in the 
ease of Sanderson v. City of Scranton, 14 W.N.C, 409, and 
therefore are not boutid by the adjudication. The sole 
question in that case is the , controlling one in this, 
namely^ whether the deed dated May 10, 1875, by Sander^ 
son and others to Jermyn, " is a lease properly so-called, 
or virtually a sale of the minerals in place." Notwith- 
standing the very able and ingenious argument of the 
plaintiffs' counsel, we are not convinced that there was 
error in the interpretation of the deed. Nothing can be 
added to the opinion of Justice Clark in support of 
the conclusion, "that there was such a severance of the 
surface from the underlying strata as created a divided 
ownership in these distinct portions of the land." . 

It may not be amiss to remark some of the points of the 
plaintiffs' argument At present no question arises re- 
specting the grantors' security for the purchase-money^ 
nor of their power to subject their right under the deed 
to the lien of a mortgage. Nor is it a part of the case 
that the great body of coal-lands in the commonwealth 
are held under similar instruments. And if they are so 
held the real question remains as to the nature of the 
estate visited, in the grantees. 

In this instrument the operative word of the grant is 
"lease," which. signifies to grant the temporary possession 
of the subject, but in another part, it is provided how long 
that possession shall continue. "In consideration of the 
grant or lease aforesaid," the grantee or lessee agrees to 
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pay a certain sum per ton. The mode of ascertaining the 
number of tons, the times of making payment, and the 
minimum quantity to be paid for annually are well de- 
fined. The money to be paid is called "payment," 
"price or royalty," and "royalty," but. the meaning would 
be the same were the price to be paid for the coal called 
"rent." The stipulated remedies in case of default in 
payment, are consistent with either, a sale or lease, but 
were the instrument a lease some of them would imply if 
not create a lease at will, not a lease for life. Though much 
of their contract is expressed in words peculiar to a lease, 
the whole instrument must be taken into view to ascer- 
tain the intent. Where it is clear that the owner of a 
tract of land grants the right to take all the coal beneath 
the surface, and the grantee obligates himself to mine and 
remove all said coal and to pay a certain price per ton 
each month for all coal mined, not less than a named 
quantity to be mined and paid for eveiy year, the con- 
tract to be binding until all the coal under the tract is 
mined, and the rights, covenants, and obligations are 
made binding on the parties, their heirs and assigns, and 
executors or administrators, there is an actual sale of the 
coal. It is none the less a sale, if the parties called the 
deed a lease and styled themselves lessor and lessee, and 
contracted that in case of non-payment of the " royalty " 
the grantor should have the right of distress, or at his 
option the right to forfeit the grant. A deed on such 
terms is not a lease at will, nor for a term of years, nor 
for life. It cannot be limited to the life of the grantee, 
for should all the coal not be mined at the time of his 
death, his rights and obligations do not die with him. 

Leases are generally for a term of years. If for a long 
term, as a hundred years, though of greater value than if 
for the life of the grantee, the estate is inferior. The en- 
tire body of coal under a tract of land may be embraced 
in a lease, and the term be so lon^ that in all probability 
the lessee will mine the whole of the coal. Yet a term of 
years is a chattel, a transient . interest in the land. A 
lease for the life of the lessee vests in him a freehold. 
A lease of a mine, whether for a term of years or for life, 
implies the possibility if not the probability of its rever- 
sion.. That the mineral may be partly or wholly ex- 
hau^d before the end of the term is a result involved in 
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the contract. It; is not pretended that the instrument in 
question is a lease for life. No piBirticular period is named 
for the duration of a tenancy. Then if it is a lease the 
tenancy is from year to year. Such tenancy is contrary 
to' the plain intent. The subject of the grant is coa.1, 
nothing else save some necessary incidents for mining, 
and when the grantee shall have performed his covenants 
there can be no reversion. 

It may have been believed, as the plaintiffs allege, that 
instruments 6f this character, by settled construction, are 
mere leases, but we have not been advised of the author- 
ity settling such construction. In support of this allega- 
tion it is said that these instruments have been recognized 
as kases in the body of our statutes, and reference is made 
to the Act of April 27, 1855, P.L,, 369, and its supplement 
of April 3i 1868j P.L., 369, relative to the mortgaging of 
lease-holds; but that statute expressly applies to "every 
lessee for a term of years." It embraces no le^ise that 
vests a freehold; nor an absolute grant of the whole 
body of inineral. Again it is averred that judicial. recog- 
nition of such instruments as leases bias been distinct and 
emphatic, and reference is made to Miner's Bank v. Hill- 
ner, 49 Pa. St., 452- Effinger v. Lewis, 32 Id., 3B7; Oflfer- 
man v. Star, 2 Id., 294; Griffin r. Fellows, 32 Sm., 114; 
Greenough'^ Apl., 9 Pa. St., 18; Trout v. McDonald, 33 
Id., 144; and Winton's Apl., 97 Id., 385, each of the 
first four cases relating to a lease expressly for a term of 
years; Greenough's Appeal, to a lease determinable on 
one month's notice by either party, and in each of the last 
two cases ho question was made respecting the nature of 
the instrument, and thei report does not show that it was 
not a lease for years. These cases seem to have no bear- 
ing upon the proper construction of the instrument in 
hand. Th©y>ecognize the fact that a valid lease may be 
made of a mine; here the defendants deny that the mine 
was leased. . 

In Sanderson v. Oity of Scranton, the right of the 
owner of a tract of land to lease all the coal under the 
surface is not gainsaid. Nor is it alleged that in Scranton 
V. Phillips it was decided that the instrument was not a 
lease, but the remark of the Chief-Justice was referred to 
as evidencing that it was deemed more than a lease. In 
the late case of Stoughton's Appeal, 88 Pa. St., 198, the 
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instruments were leases, each was for a term of years, of 
land for the purpose of producing or mining oil. It was 
held that the guardian of a minor, without the approval 
of the Orphans' Court, had no power to lease the lands of 
his ward for mining-purposes, as in effect it would be a 
grant of a part of the corpus of the ward's estate. One of 
the leases, having been properly approved, was held valid. 
The validity of leases oi mines has been uniformly recog- 
nized by the courts in this commonwealth. There is a 
marked difference between a chattel and a freehold — '■ 
estates created by leases are not all of the same nature. 
Where by the terms of the deed the ownership of the 
mineral therein described is vested in the grantee, he is 
entitled to the benefits and is subject to the burdens 
incident to its ownership. 

It is contended that even if there was a sale of the coal 
the provision in the deed relative to leases on the 
mined coal implies that the grantors shall pay the taxes 
on the unmined. The plaintiffs say that at the time of 
the execution of the deed there had been a tax upon the 
coal itself when mined, and doubts existed whether the 
tenant was not authorized to deduct such tax from the 
royalty or rent. This explains why the provision was in- 
serted. At that day, probably the parties had no thought 
that unmined coal was taxable as real-estate separate from 
the surface. Their intent must be ascertained from the 
language in the deed. They meant to insert many cove- 
nants similar to covenants usually inserted in leases. In 
a matter of so much importance, had they intended to 
create a leasehold — a chattel — ^they would have limited 
the estate to a "determinate period." "The estate of a 
lessee for years is called a term, terminuSy because its 
duration is limited and determined; for every such estate 
must have a certain beginning and a certain end." 
Where the subject and purpose of the grant involves the 
mining and removing of the entire thing granted, to be 
held by the grantee and his heirs until it shall be so 
mined and removed in accord with his covenants, how 
can it be said that he takes a term? What can be more 
uncertain than the date when the subject shall be ex- 
hausted ? What greater estate in the mineral underlying 
the surface of a tract of land, can a man have than the 
right himself, his heirs and assigns, to mine and remove 
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the whole of it? If his title is burdened with covenants 
and conditions insuring his payment of the purchase- 
money, the burden does not affect the nature bf the estate. 

We ar6 of opinion that there is no express or implied 
covenant obligating the grantors to pay the taxes assessed 
on the coal as land, the property of the plaintiffs. 

Jndgnaent affirmed. 



Rogers ▼. Improvement Company. 

An Atdt entitled **An Act to incorporate the Mannfacturere* 
'Improvement Company,'* which gave, authority to the company to 
iiriproVe the tiavigatioti of a public highway (Loyalfeock Creek) 
and charge tolls thereon, is unconstitntionsil foi* the reason that the 
title 'do6S not= cl6arly ex{:ires6> the subject of the Act, as required. 
Const., 1790, Art XI., sec. 8 (Const., 1874, Art! III., sec. 3). 

Err6r to the Court of Corhmon Pleas of Lycoming 
County. 

This was an action of assumpsit brought by the Man- 
ufacturers' Improvement Company against Jonathan 
Rogers to recover amount of tolls. 

By'aii Act of Assembly, approved the 30th day of 
March, A.D. 1872, the Manufacturers' Improvement 
Company wafe incorporated with power, inter alia, to clean 
out, improve, and use all and every part of Loyalsock 
Ore^k and its tributaries in the Counties of Lycoming and 
Sullivan, from its mouth to the sources thereof, and were 
authorized to charge tolls for lumber floated down said 
'Stream. Its title is "An Act to incorporate the Manufac- 
turers' Improvement Company.*' 

The Manufacturers' Improvement Company entered 
upon that stream, erected certain dams and cribs upon it, 
straightened the channel and protected the banks of the 
stream. Jonathan Rogers was the owner of a mill on 
Elk Creek, a tributory of the Loyalsock. He manufac- 
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tured timber which was run down said stream in shape 
of rafts. This suit was brought for the recovery of the 
amount of tolls alleged to be due th^ company for the 
years 1880 and 1884, inclusive. The principal grounds of 
defense were, that the act incorporating said company 
was unconstitutional. 

On the trial, October 29, 1884, before David L. Krbbs, 
P.J., of the 46th Judicial District of Pennsylvania, the 
defendants' counsel requested the court to charge the jury, 
inter aiiay as follows : 

" That the act of incorporation under which the plain- 
tiffs claim right to collect tolls, is unconstitutional and 
void, because the title of the act does not clearly express 
nor indicate the subject of the act as required by the pro- 
vision of the constitution of 1864, but on the contrary is 
misleading." The court refused to charge the jury as re- 
quested (which was assigned as error), and said, ^*We 
do not understand the Supreme Court of this state to have 
at any time decided that the title of an Act of Assembly 
must contain the purposes of the act, nor do we under- 
stand that where a charter is granted for the improve- 
ment of a stream that may run through one, two, or more 
counties, that either the point of termini of that stream, 
or the name of the stream itself, shall be embraced in the 
title. It is agreed and contended by the defendant in this 
case, that the word "Manufacturers" has really a large 
signification, and don't indicate anything concerning 
this Act of Assembly. As we have already stated, the 
taking of a tree from the stump to the mill is a large 
manufacturing industry, and the handling of lumber in 
all its various forms would properly designate the person 
engaged in that business as manufacturers. And it is 
true, we believe, that in all cases where a charter has 
been granted, by which persons have been authorized to 
clean out, widen, straighten, and otherwise do things 
upon a stream of water, that they have been designate 
as improvement companies, so that persons engaged in 
the lumbering or other business, in our judgment, would 
be sufiicient notice from this so as to enable us to say that 
this Act of Assembly is constitutional, &c." 

A verdict was rendered for the plaintiffs for $246.32, 
whereupon the defendant took this writ. 



Digitized by 



Google 



212 COMMON PLEAS REPORTER. 

Rogers v. Improvement Co. 
Lloyds^ and Henry Johnson, for plaintiflFs in error. 

R. P. AUen, for defendant in error. 

The opinion of the Court was delivered October 1, 1885. 

• Mercur, C. J. — The main contention in this case arises 

under the sixth specification of error. It presents the 

question whether the Act of Assembly, incorporating the 

company, is in conflict with the constitution. 

The amendment to the constitution, adopted in 1864, 
declares that "no bill shall be passed by the legislature 
containing more than one subject, which shall be clearly 
expressed in the title, except appropriation bills." 

This company was incorporated by the Act of the 30th 
March, 1872. Its title is, "An Act to incorporate the 
Manufacturers' Improvement Company." Is the subject 
clearly expressed in that title? 

The constitutional requisite in a title to sufficiently 
express .the subject of an act of the legislature, has many 
-times been considered by this court. It is held that the 
title need not be a complete index to the contents of the 
bill. Dorsey's Appeal, 22 P. F. Smith, 195. It is suffi- 
cient, if it fairly gives notice of the subject of the act, so 
as reasonably to lead to an inquiry into the body of the 
bill Allegheny County Home's Appeal, 27 Id., 77. 
Thus it was held in Blood v. Marcilliott, 3 Id., 391, that 
a bill entitled, *'An Act to increase the boundaries of 
Forest County," required the addition of new territory, 
and this naturally included a re-location of the county 
seat; The authority of this case has not been overruled, 
. nor do we propose to question it now, yet we know no 
t other case which has gone quite so far in inferring a sub- 
ject not mentioned in the title. The case of State Line 
and Juniata Railroad Company's Appeal, 27 Id., 429, was, 
. on the argument, urged as ruling the present, case. We 
think, however, it is clearly distinguishable. The title of 
the original act, as well as the title to each of the supple- 
ments, clearly shows the subject to be that of a railroad, 
and all the powers contained in the bill were germane to 
that subject. 

It may be conceded that an entire act is not necessarily 
unconstitutional because the title omits to give notice of 
some particular matter contained in the bill. Dewhurst 
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y, Allegheny, 14 Norris, 437. But a title which. tends to 
qeceive or mislead as to the subject of the bill is not suffi- 
qi^nit. Allegheny County Home's Appeal, supra; Union 
Passenger Railway Company's Appeal, 32 P. F. Smith, 91. 
If the'title omits all reference to the main subject of the 
bill it cannot give validity to the subject-matter thus 
ignored. In such case the reasonable presumption is that 
we title was intended to conceal the purpose of the bill. 
The purpose of the title is to give notice of the legislation 
contemplated. When it imports the purpose of the bill 
to be one subject, while the bill itself shows a different 
subject to be the purpose, the title is undoubtedly mislead- 
ing. In such case it would be a gross perversion of lan- 
guage to declare that the subject is clearly expressed in 
the title. 

. A brief reference. to the title of the bill in question, 
flakes its defects manifest. "Manufacturers' Improve- 
ment Company" reasonbly imports a corporation about 
to engage in some branch of manufacture. The omission 
to designate any specific place of business strengthens 
this presumption, The bill, however, gives no authority 
to manufacture anything. It confers the power to clear 
out, improve, and use all and every part of the Loyalsock 
Creek and its tributaries in the Counties of Lycoming and 
Sullivan from the mouth to the sources thereof; and to 
erect dams therein in such manner and at such points as 
it may deem proper; and to use the same and the waters 
of the stream in the floating of saw-logs, timber, and other 
lumber down the same. It further gives to the corpora- 
tion the right to demand and receive from any and every 
person using the said stream for the purpose of running 
or floating: lumber upon its waters, the sum of twenty 
cents per thousand, board measure, for all lumber put in 
said stream, and permits the company, at its option, to 
demand in advance the payment or said toll or security 
for the same; and the person using the stream without 

laying, or securing the payment of toll so demanded, 

•ecomes a trespasser. 

Previous to the passage of this act Loyalsock Creek had 
been declared to be a public highway, so that all persons 
had the right to float logs and lumber on the waters 
thereof, free of charge. This bill sought to destroy that 
right. Thenceforth the use of the water to float lumber 
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thereon was to be charged with the payment of tolls to 
this corporation. Citizens who had previously enjoyed 
the untrammeled use of the water for purposes of navi- 

fation, and others who may have expected to use it, were 
eprived of that right without any notice. The title con- 
tained no reference to the Loyalsock Creek, nor to the 
improvement of the navigation of any stream. So far as 
the title shows, the body of the bill could as well be 
applied to a stream in any one of the counties of Erie, 
Riiladelphia, Greene, or Wayne, as in the counties of 
Lycoming or Sullivan. It gave no notice to the inhabit- 
ants of the latter two counties, that the purpose of the bill 
was to deprive them of any of the rights and privileges 
which they enjoyed. The language of the title is such as 
to indicate that it was not designed to clearly express the 
subject of the bill ; but on the contrary it was chosen to 
conceal the subject and purpose of the bill. It is fair to 
presume the title was so framed to prevent the opposition 
which might, and undoubtedly would, have been made 
to the passage of the bill had the title reasonably ex- 
pressed the subject or object thereof. To hold this title 
sufficiently expressed the subject of the bill which 
followed, would be a gross perversion of the mandate of 
the constitution. 

The general power of the legislature to incorporate a 
company for the improvement of the navigation of a 
stream is unquestioned in this case. It does not arise. 
The objection is to the unconstitutional manner in which 
the attempt was made to exercise that power. 

As the view we take is fatal to a recovery, it is not 
necessary to consider the assignments of error involving 
other questions. 

Judgment reversed. j. b. k. 
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Posten V. Mead. 

Where a suit is settled and marked ** discontinued/' the defendant 
cannot enter judgment against the plaintiff for costs, as in an ordi- 
nary discontinuance. 

Rule to show cause why the entry of judgment against 
the plaintiff for costs, shall not be stricken off. 

The plaintiff had entered judgment on a judgment- 
note, which judgment had been opened to let the defend- 
ant into a defense, and an issue awarded. 

The parties had settled the case, the plaintiff to retain 
certain goods levied on, as payment, and each party to 
pay half the costs. The plaintiff thereupon gave a receipt 
m full of debt, interest, and costs, and directed the Pro- 
thonotary to mark the same satisfied of record, ^* and the 
suit discontinued." On this receipt, defendant's counsel 
ordered judgment for costs as of an ordinary discontin* 
uance of an action pending. The defendant bad paid the 
plaintiff his half of the costs, but the plaintiff had paid 
no costs whatever. The defendant then issued execution, 
which was stayed and the above rule taken. 

J. W, Carpenter, for the rule. 

B. 0. Camp, contra. — Posten is liable for all the costs, 
the half he agreed to pay, and the half he received from 
Mead. 

Hand, J. — ^The judgment was entered in this case on 
praecipe by defendant^ attorney against the plaintiff for 
costs. The plaintiff held a judgment against defendant 
entered in this case. On a rule to show cause the judg- 
ment had been opened in order to let defendant into a 
defense. While this was pending, and without any 
verdict of jury, the defendant paid the plaintiff the judg- 
ment, who gave him a receipt in full of debt, interest, and 
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all costs, and directed the Prothonotary to mark the same 
satisfied of record, " and the suit discontinued." On this 
receipt, defendant's counsel ordered judgment for costs 
as of an ordinary discontinuance of an action pending. 
It seeiiis also that defendant filed a bill of costs for taking 
depositions.. Be\ond this, we know not whose the costs 
are that are involved in this question. We do not appre- 
hend that makes any difference. It seems the judgment 
wasf settled by allowing plaintiff to retain goods he had 
levied on when the judgment was in force, and before the 
rule was granted to open, and part of the settlement was^. 
that each party was to pay half the costs. 

. It is clear that there is no warrant for this judgment 
against the plaintiff. This is not such a cause as allows 
of a discontinuance. Kennedy v. McNickle, 2 Brewster, 
536; 7 Phil. Rep., 217. 

A rule to open a judgment does not set aside the judg- 
ment; it still stands as a valid judgment unaffected by 
pending proceedings. 

When defendant pays the debt after suit brought, 
plaintiff is entitled to judgment for costs. Wagner v. 
Wagner, 9 Barr, 214. 

. In no view is this a contest which could result in a 
judgment against the plaintiff, except on a verdict of a 
jury, and then only for costs. 

; If any part of these costs belong to defendant, he should 
have protected himself at the time of settlement ; if they 
belong to the officers of the county, the agreement of the 
parties could not bind them. 

The rule in this case is made absolute, and the judg- 
ment is stricken off. 
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C. P. Lackawanna County. Bqaity. 4, April T., 1884. 1 *7a°®* 1886. 

S. C. G. Association v. The City of Scranton. 

A voluntary military organization is a public charity within the 
meaning of the constitution and the statute, and thus exempt from 
taxation on its armory. The occasional renting of the armory hall 
for public gatherings, and the revenue derived by the investment of 
donations in real-estate, are not sufficient to change the character of 
the institution, or to destroy its right to the exemption claimed. 

Equity has jurisdiction of a bill to restrain the collection of taxes ' 
from exempted property. 

Exceptions to Master's Report. 

This was a bill in equity brought by the Scranton City 
Guard Association against the City of Scranton, to restrain 
the collection of taxes against the property of the Associ- 
tion, claiming exemption on the ground, (1) that its 
Armory was public property used for public purposes, 
and (2) that it was an institution of purely public charity, 
necessary for the occupancy and enjoyment of the Associ- 
ation. The facts are sufficiently set forth in the opinion 
of the court. The complainant's first exception was to 
the Master's finding that the Armory was not public 
property for public use. 

The defendant's fiist exception Was to the jurisdiction 
of the court. The 4th and 5th exceptions of the defend- 
ant are stated in the opinion. 

Herman OsthaUSj for the plaintiff. 

L H. Bums, for the defendant. 

Archbald, J. — It appears that the City of Scranton, by 
its proper officers, has assessed a city tax for the year 1883 
upon certain property of the Scranton City (5uard Associ- 
ation. This building was erected and is now solely used 
for the purposes of an armory, excepting an occasional 
use as a public hall for politicisil and religious meetings 
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fairs, and social entertainments, and is occupied and has 
been from the beginning by the Scran ton City Guard, 
which consists of companies "A," " B," " C," and " D," of 
the Thirteenth Regiment of Pennsylvania Militia. The 
armory was built in the year 1878, by the complainant 
association, and has been used continuously as such by 
the said four companies, composing the Scranton City 
Guard, and is still so used. The funds with which it was 
built were obtained in part by donation and in part by a 
military fair held in. the building in 1880. 
:: The. Scranton City Guard. was organized by the military 
authorities 6f the state dn August, 1877. In October, 
1878j»it was attached to the 13th Regiment of the State 
Militia; and has since remain'ed continuously a pai?t 
thereof, retaining still, however, its old features, with the 
exception of a separate battalion organization, drilling by 
itself, in said armory, and having still its old name as an 
honorary and distinctive title. As part of the state 
militia, the Guard is liable to all duties imposed upon it 
as such by law, and is regularly inspected by the officers of 
the Brigade and State, and arms, equipments, and accou- 
trements are furnished by the state 

The object of the organization from its inception has 
been to instruct and improve the members in military 
science and evolutions, and to devote them at the call of 
the proper authorities to the preservation of the public 
order and safety, the protection of public and private 
property, the maintenance of law, and the defense of the 
state and nation. 

The complainant association is a corporation formed 
under the Act of 29th April, 1874, and its supplements. 
It was chartered January 14, 1878, as a corporation of the 
first class, not for profit. The purpose for which it was 
organized is stated in its certificate, to be " the formation 
and maintenance of a military organization, now known 
and to be known as *The Scranton City Guard,' and the 
erection of a hall or armory for their use." The term of 
the corporation is twenty years. It has a capital stock of 
$18,000, composed of one hundred and eighty shares, of 
$100 ekcli, subscribed for by the five corporators, and 
declared to be held not for profit, but in trust for the four 
companies of the said The Scranton City Guard, and 
subject to the orders and direction of the members' of sftid 

';,>!;• •■:■' * * ■ . " • '- • ^-: -' / -;•.; 
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companies actine in their company capacity, and may be 
wholly or partially canceled by said orders and direction. 
The capital stock was paid in part by transfer to the 
association of the city lots, with the improvements 
thereon, and in part by the property, uniforms, and 
equipments in use by said City Guard. It is on a portion 
of the real-estate so transferred that the armory is built, 
the balance of such real-estate being improved by three 
double tenement-houses from which the association re- 
ceives rents. These lots were purchased and the improve- 
ments thereon made from donations and contributions, 
the same as the armory itself. Taxes for all purposes 
have been regularly l^rvied and paid on all property of 
the association except the armory building and lot. 

The ordinary income of the association is not sufficient 
to meet the actual outlay for the care and management of 
its property. The military organization is sustained by 
dues collected from active members, by annual allowances 
and payments from the state, and by contributions of 
citizens. The state, among other things, allows $200 a 
year to each company of state militia towards wrmory 
rent, and the amount paid these companies is turuiffiid over 
to the association complainant. Occasionally the hall or 
drill-room is let by the association for political and re- 
ligious meetings, fairs, and social entertainments, but the 
rents so received have not been sufficient to pay the qoet 
of gas and water for the building, fuel, and wages ofc.a 
janitor. The expenditures for 1883, and for the first 
eleven months of 1884, exceed the total receipts includ- 
ing the income from the tenements of the association by 
$613.66. 

The complainant, in view of these facts, claims exemp- 
tion from the taxes levied by the City of Scranton on the 
armory property, the collection of which is now threat- 
ened, (1) as being public property used for public pur- 
poses, or (2) as property of an institution of purely public 
charity, necessary for the occupancy and enjoyment of 
the same. 

The Master has properly held that the first position is 
untenable. Any exemption which is claimed must be 
brought within the Act of May 14, 1874 (P.L., 158). The 
exceptions of the complainant to the Master's report are 
therefore overruled. 
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The question sought to be raised by the first exception 
on the part of the defendant, should have been set up by 
way of plea or answer. It is not proper to raise it for the 
first time by way of exception to the Master's report. It 
would also appear to be at variance with the agreement 
under which the dase was submitted to the Master. 

But, disregarding these irregularities, I do not think the 
point has any merit. If the complainant association is 
entitled under the law to exemption from taxation upon 
its armory property, the failure of the city authorities to 
recognize such exemption entitles it to maintain this bill. 
The case of the Clinton School District (6 Smith, 315) is 
clearly distinguishable from such a case as the present. 
Then the power to exempt was specifically committed by 
statute to the School Board imposing the tax, and the 
person who claimied exemption from the bounty-tax in 
question, had made no demand before the board of 
directors, although they had considered his case, and re- 
fused him exoneration. But here, the board of revision 
and appeal simply are authorized to revise the action of 
the City Assessors in the matter of the valuations and as- 
sessments which they return (Act 18 March, 1875), and the 
Common Pleas upon appeal are confined to appraising or 
reducing the assessment complained of (Act 24 May, 1878, 
P.L., 133). For the question of exemption, as of exoner- 
ation, there ^ ould seem to be no place in tax appeals where 
the matter at issue is one merely of valuation for tax pur- 
poses. But the taxes themselves are levied by the city 
authorities, and are to be laid only upon what is properly 
taxable within the city. It is for the city authorities, 
therefore, to determine what is and what is not taxable. 
If they improperly include property not taxable, because 
of its being exempt by law, and refuse to recognize the ex- 
ception, the party injured should have relief by the restrain- 
ing order of the courts. The first exception on this part 
of the defendants is therefore not sustained. 

The 4th and 5th exceptions of the defendants raise the 
important question in the case, to wit, whether the armory 
building of the complainant association is exempt from 
taxation by the provision of the Act of May 14, 1874, and 
the constitution. 

The constitution permits the exemption from taxation 
of (1) public property used for public purposes; (2) 
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^tual places of religious worship; (3) places of. burial not 
used or held for private or corporate profit, and (4) insti- 
tutions of purely public charity. 

The act of assembly referred to exempts several classes 
of property under the first three heads, and under the 4th 
head, among other things, associations and institutions of 
learning, benevolence, or charity, with the grounds thereto 
annexed and necessary for the occupancy andi enjoyment 
of the same, founded, endowed, and maintiained by public 
or private charity. "The limitation of the constitution 
that there shall be institutions of purely public charity," 
must be written into the act in oraer to have it conform 
jko the exemptions allowed by the constitution. 

Is this association, then, an institution of beDeiyoience 
or charity, purely public in its character, and founded, 
endowed, and maintained by public or private charity? 
I think, with the learned Master, that it is. 
. The purpose for which the associfttion was organized is 
stated to be " the formation and. maintenance of a military 
organization now known and to be known as The Scrianton 
City Guard, and the erection of a hall or armory for their 
use." The military organization and the association are 
thus identified. Without the former, the object and 
reason for the existence of the latter is gone, and the 
property isj held for t^he sole benefit and maintenance of 
the companies composing the guard. .' 

It can hardly be doubted that the majnteniance of a 
volunteer military organization is a purely public charity 
within the meaning of the constitution apd the statute. 
The direct object is to further the general welfare by the 

S reservation of peace and order in the repi'ession of 
omestic or internal violence, and by the defense of the 
state and nation against the invasion or attacks of foreign 
enemies. There is not an individual in the community 
but holds his life, person, and property in greater security 
by reason of the existence of this association and military 
guard. There may be incidental benefit to the members 
m the instruction and discipline received, yet even this is 
slight in comparison with the time necessarily given up 
to drilling, parades, encampments, and other military 
duties, and to the dangers incurred if actual service be 
called for. But the great and essential object is the 
security of the community, and to this end the funds of 
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the «88odation and the time of the members of the guard 
are to the extent necessary, and setting aside personal 
considerations, devoted. 

An institution, therefore, such as the complainant, 
which has for its object the maintenance of that which is 
80 important to the security and well-being of the com- 
munity, and so indispensable an aid in the very govern- 
ment of the state itself, is certainly a public charity ; and 
it is also purely public, there being no element of private 
gain. 

The other limitations imposed by statute also exist in 
this case. For this association was founded by public and 
private donations, and is still maintained in the same 
way, and exemption is only asked for the armory property, 
which is necessary for the occupancy and enjoyment of 
the miLlitp^ry organization, for the maintenance of which 
the association nas its existence. The occasional renting 
of th« armorv hall for public gatherings, and the revenue 
derived by tne investment of donations in certain adjoin- 
ing tenements are not sufficient to change the character 
of the institution or destroy its right to the exemption 
claimed. 

It is satisfactory to find that the conclusions here 
arrived at are sustained by the case of the National Guard 
V. Tener (13 W.N.C., 310), decided by the same learned 
judge who so ably expounded the law on this subject in 
Donohugh's Appeal, 86 Pa. St., 306. 

The exceptions are overruled, and the report of the 
Master confirmed ; a decree to be drawn by counsel in ac- 
cordance with the recommendations there made. 
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C. p. Lackawaniift Go.. No. 644, Jan. T., 1885. 1 June, Vm. 

Tyrell ▼. Rockwell. 

Where the vendor exhibits samples, and warrants the goods 
ordered to be like and as good as the samples exhibited, shopworn 
goods are unmerchantable and not in accordance with the warantj. 

An affidavit of tbefense which avers that the vendor " warranted th« 
goods ordered to be like and as good as the samples'' will justify the 
inference of an express warranty, and will be sufficient. 

Rule for judgment for want of a sufficient affidavit of 
defense. 

This was a suit by Tyrell, Church & Co., against Rock- 
well & Hurlbutt; for goods sold to the latter. They filed 
their affidavit of defense, averring that the agent of th« 
plaintiffs exhibited to them samples of goods, and they 
ordered certain goods, " and the said agent warranted the 
goods ordered to be like and as good as the samples there 
exhibited. That when the goods came they wero not like 
the samples exhibited, but were old stock, shelfwora and 
much inferior/' and toidered judgment for their real 
value. The plaintiff entered judgment for this amount, 
and took the above rule, as to the balance. 

H. A. Knappy for the plaintiff. — The mere averment of 
a warranty is Dad; the affidavit should disclose whether 
it is express or implied, set forth its terms, etc. Kaufman 
V. Mining Co., 42 L. I., 71. Also the authority by which 
it was made. Endlich on Aff. Def., Sec. 522. Sales by 
sample do not import warranty. Coulston v. City Bank, 
4 W. N. C, 297. ho express warranty is averred. 

QwMter & WeUeSf for the defendants. 

Hand, P. J.— We find from this affidavit, that aa 
express warranty must fairly be inferred, that the goods 
purchased would be as good and like the temple. Some 
were not like the sample, nor as good, but were shopworn 
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and inferior. They were therefore unmerchantable. De- 
fendants were injured to one-third their value. All this 
fairly may be inferred if not fully expressed from the 
afl5davit. 

The rule is discharged. 



C. p. Lackawanna Co., 348, Oct. T., 1884. 30 March, 188B 

Morahan V. Osthaus. 

The entry of a rale forjudf?ment for want of a sufficient affidavit 
bf defense, recognizes the case as being in court, and practically dis- 
poses of the question of any defects in the appeal from award of 
arbitrators. 

'The omission of the office to attest the jurat (on appeal from award 
<!)f arbitrators) at the time, is not fatal, it being properly established 
that the oath was actually taken. 

^ Rule to strike off appeal from award of arbitrators. 
'■■■: The affidavit for the appeal had been sworn to, but the 
officer had, through oversight or inadvertence, failed to 
•attest the jurat, whereupon this rule was taken. 

. B. F. KiUam, for rule. 

i Herman Osthaus, contra. 

*' . ■ • ■ 

* . . Abjghbald, J. — Since the above rule was taken the 
iplaintiff has entered a rule on the defendant for judgment 
ioT want of a sufficient affidavit of defense. This recog- 
.nizes the case as being in court, and practically disposes 
of the question of any defects in the appeal. Were jt 
otherwise, however, the appeal would have to stand. The 
record shows that the proper affidavit was made. The 
omission of the prothonotary's clerk to attest the jurat at 
ithe time was not fatal, it being properly established other- 
r.wise, that the oath was actually taken. (Pottsville v. 
Gurry, 32 Pa. Si, 444.) 
i; , The rule to strike off the appeal must be discharged, ,. 
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SM, December T., 1888, C.P. Wayne Ck>. 

Cole ▼. Bishop. 

A justice of the peace has power to grant a re-hearing after the 
time for an appeal or re-hearing allowed by Act 20 March, 1810, sec. 
7 ; 5 8m. L., 162, has elapsed, where the defendant has been prevented 
by sickness or prolonged absence, or mistake of the justice, from 
being present at the hearing or entering an appeal. 

At the re-hearing, judgment of non-suit can not be entered against 
the plaintiff, his proofs and allegations having been heard at the 
first hearing. 

Certiorari to a justice of the peace. The facts are as 
follows. The justice had told the defendant's daughter 
that the suit would be continued on account of her 
father's sickness, and that notice would be given to the 
defendant of the time fixed for tlie hearing. Notice was 
not given, and judgment was given against the defendant 
in his absence. By reason of continued sickness he was 
unable to take an appeal or ask for a re-hearing within 
the time limited by the act. Upon his recovery, he 
promptly applied for a re-hearing before the justice, which 
was granted, and in the absence of the plaintiff, judgment 
of non-suit was entered. 

Whereupon the plaintiff took this writ of certiorari. 

Seely, r.J. — We must presume in this case that the 
justice had given such information to the defendant's 
daughter as justified the expectation that the suit would 
be continued on the 6th October, and that notice would 
be given to the defendant of the time fixed for the hear- 
ing; that defendant's illness was such as to excuse any ap- 
parent laches, and that he moved promptly for relief as 
soon as he was able to do so. The judgment against the 
defendant would then appear to have been ordered by 
some oversight of the justice, or forgetfulness of his 
promise to continue the suit in the absence of the defend- 
ant, because of his sickness, which continued until the 
time for appeal or for asking for a re-hearing under Act 
20 March, 1810, sec. 7; 5 Sm. L., 162, had expired. 
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It is argued for the plaintiflF that as the civil jurisdic- 
tion of a justice of the peace is conferred and defined by 
statute, he can exercise no powers except such as are 
directly prescribed by Act of Assembly. To sustain this 

Proposition we are referred to Stockdale v. Campbell, 1 
hil., 520 (320?), in the Common Pleas of Philadelphia. 
We have no doubt as to the correctness of the rule in that 
case as a general rule. Has it no exceptions or qualifica- 
tions ? 

It is easily perceived that judgments to almost an un- 
limited extent might be obtained against a man during 
his absence from home, or during his sickness, which 
would be regular in all respects, and yet as absolutely 
unjust as they would be perfectly regular — and if the 
absence or sickness should extend more than twenty days 
beyond the rendition of the judgment, and defendant has 
no account to set off^ against plaintiff's demand — or if he 
has such an account to be set off and his sickness or absence 
extend more than thirty days from the rendition of judg- 
ment, then the statute furnishes no relief, and no matter 
how great the wrong, the law has expressly provided the 
means by which it may be perpetrated, but provides no 
remedy for such a wrong. And it is said the justice is 
restricted to the exercise of the powers expressly conferred 
upon him by statute, and possesses no incidental or im- 
plied powers by which to prevent the consummation of 
such an outrage. 

We do not believe it. Certainly the power lies with 
the justice, or nowhere (see Haines v. Hillary, 4 Leg. 
Gaz., 398). We would not concede to him unlimited 
power to open his judgments and re-hear causes after once 
deciding them, by any means. Justices of the peace are 
"recognized officers of the law, vested with extensive 
judicial functions," * ♦ * and anology as well as 
reason points to them as the proper depositories of a 

gawer essential to the due administration of justice, 
aul V. Cunningham, 9 B., 107. 

It was said by Judge Kikg, in Galley v. Davenport, 1 
Ashmead, 150, in the Common Pleas of Philadelphia, 
" that a justice of the peace has a power similar to that in 
daily exercise by courts of justice, to open his judgment if 
it is apparent that his process has been wrongfully or 
fraudulently abused. Such a power is indispensable itt 



Digitized by 



Google 



COMMON PLEAS REPORTER. 227 

Cole Yi Bishop. 

the administration of justice, and is implied in constitut- 
ing a justice of the peace, a tribunal for the determination 
of civil controversies." See also Wray v. Houk, 16 S. & R., 
421. Boyd v. Miller, 2 P. F. Smith, 431, does not decide 
this question, but on application to the Court of Common 
Pleas to open a judgment obtained before a justice against 
a married woman more than a year after, and it refused, 
the Supreme Court said *' if it (the judgment) be assailable 
for the reason suggested, there (that is, before the justice) 
is the place to attack it." 

We can not refuse to recognize as belonging to a justice 
of the peace the implied power to open this judgment 
when that power is necessary to prevent the perpetration 
of a great wrong through the use of his process, against a 

Sarty who is guilty of no default or laches. The Act 20 
[arch, 1810, sec. 7, is imperative that he shall do so in 
certain cases; the defendant "shall be entitled to a re- 
hearing," but does not exclude the power to open them in 
other extreme cases. 

We are not unaware that the recognition of such a 
power without defining its limitations mav seem to leave 
to justices the entire discretion as to whether they will or 
will not open their judgments. We cannot attempt to de- 
fine these limitations further than to say that the power 
recognized is implied from the very necessity which re- 
quires its exercise to prevent the perpetration of a wrong, 
for which no other remedy exists, and therefore it can hd 
exercised only when such necessity arises. 

As to who shall determine the existence of such neces- 
sity, and what power the Court of Common Pleas may 
possess, and in what manner it may review the justice's 
exercise of the power, we need not now determine. It is 
enough for us that with the record of the justice before us, 
with the presumptions which properly arise therefrom, 
we think the power to open the judgment in the present 
case existed and was properly exercised. 

After opening the judgment the justice proceeded to 
hear the proo& and allegations of the defendant, and in 
the absence of the plaintiff entered judgment of non-suit 
against him. 

He had already heard the proofs and allegations of the 
plaintiff, and should have determined the issue by his 
judgment. Indeed his judgment, though in form ajudg'- 
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ment of non-suit, would perhaps be considered conclusive 
of the issue, in case another suit were brought for the 
same cause of action. Gk)uld v. Crawford, 2 B., 89; Law- 
yer V. Walls, 5 H., 75. We think the justice erred in 
entering judgment in this form. Now, June 14, 1884, the 
judgment of non-suit is reversed, and the record is re- 
mitted to the justice with directions to call the parties 
before him and proceed to determine the issue. 



C, p. Wayne Oonntj. 

Gaylord v. Noble. 

Under the fee-bill of 1878 the Clerk of the Orphans* Court is en- 
titled to charge specifically for certified copies of the petition and order 
cf sale, in proceedings for the sale of real-estate. 

Case stated for the opinion of the Court. 

The question was, whether the Clerk of the Orphans' 
Court was entitled to make a specific charge for certified 
copies of the petition and order of sale, in proceedings for 
the sale of real-estate, in addition to the regular charge of 
three dollars for "proceedings in sale of real-estate." The 
facts are stated in the opinion of the court. 

Hand, J. — There are two amicable actions and cases 
stated for the opinion of the court. The argument states 
that the plaintiflf is Clerk of the Orphans' Court of Wayne 
County; that he claims against the defendant in each 
case the fee of three dollars under the fee-bill of 1878 for 
the item " all proceedings for sale of real-estate," also the 
fee of one dollar and fifty cents for certified copies of the 
petition and order furnished at the request of the admin- 
istrator's attorney; that the claim arises on proceedings 
on each case for the sale of decedent's real-estate. The 
plaintiff makes the claim under the item '^ same fee for 
services not herein specially provided for as for similar 
services." If the plamtiff is entitted to the additional fee 
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claimed, judgment to be entered for four dollars and fifty 
cents on each case, otherwise judgment for the plaintiflF 
for three dollars. 

The case is submitted without argument, but we 
understand the question raised is to be decided upon the 
whole fee-bill, and, although not so stated, is to ascertain 
whether the plaintiff, in addition to the three dollars, is 
entitled to any other fee for the services rendered or stated, 
to wit: "a certified copy of the petition and order, 
furnished at the request of the administrator's attorney." 

After an examination of the fee-bill in 1878 in the light 
of the previous legislation on the subject, as well asunder 
the rules of construction which seem to us should govern 
us, we are of the opinion that the plaintiff may make siLch 
additional charge, above the three dollars mentioned for 
" all proceedings for sale of real-estate," for the additional 
services rendered as is warranted by the other items of 
the fee-bill. 

We do not consider "a certified copy of the petition 
and order, furnished at the request of the administrator's 
attorney," necessarily a part of the '^proceedings" for the 
sale of real-estate. We deem a sale would be good if made 
in pursuance of petition on record and an order of court, 
and a properly-drawn return confirmed by the court, if it 
nowhere appeared that the administrator had taken a cer- 
tified copy of the petition and order. 

It is pre-eminently proper, and the better practice, that 
the attorney should ask for such a copy and order, but it 
is not a necessity. We are, confirmed in this view by 
careful reading of the acts of assembly relating to the fees 
of Clerks of the Orphans' Courts and we further conclude 
from reading those acts that in the fee-bill of 1878 the in- 
tention of the legislature appears to negative the idea that 
the certified copy was a part of " all proceedings for sale 
of real-estate." 

Under the Act of 1795, Smith's Laws, vol. 3, page 256, 
which was an attempt to carefully enumerate the items of 
a fee-bill, nothing is said in regard to a copy in connection 
with a sale of real-estate; there is a general item provid- 
ing for all certified copies "for the use of the party." 
Under the Act of 1814, embodied in the Act of 1821, 1 
Smith's Laws, 372, the item as to sale of real-estate appears 
as follows: "All proceedings for the sale of real-estate. 
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recognizance on confirmation, recording, and copy, three 
dollars." In Raussey v. Alexander, 5 S. & R., 341, Tilgh- 
MAN, C.J., held that a recognizance was not necessary in a 
sale of real-esiate ; it was therefore no part of the proceed- 
ing. We infer also that " copy," not being included in 
the act of 1795, was no part necessarily of the proceedings. 
Undoubtedly the legislature have intended to include the 
copy in the three-dollar item, and so it was necessary to 
mention it. It was also necessary to mention it in that 
item, for in that act (1821) they had in a subsequent claim 
provided a fee for " copy of record or paper filed," and if 
not included in the three-dollar item for the sale of real- 
estate a charge could be made under this last item. 
Then comes the Act of 1868, P.L., 9. This act was in- 
tended to raise the fee of clerks, and we have the item, "all 
proceedings for the sale of real-estate," but excluding 
"copy;" but we have below the item, "copy of record of 
any paper filed, or of any part thereof." The same word 
" copy " was also excluded from the item relating to in- 
quisition in the Act of 1868 (although included in the Act 
of 1821), undoubtedly because the subsequent item relat- 
ing to copies, CO /Cx-ed it. The Act of 1878 adopts the lan- 
guage of the Act of 1868, reducing the fees somewhat. We 
say in passing that this argument could apply to the word 
" recording," dropped from the Act of 1821, because this 
record is ex necessitate a part of the proceedings requisite 
to make a complete record, and part of the official duties 
of the Clerk of the Orphans' Court. We do not consider 
the above argument a departure from the strict construc- 
tion to be placed on the fee-bill as indicated in our views 
in Clark v. Barber, 8 Luz. Leg. Reg., 289. 

From the above-stated examination we conclude that 
the Clerk of the Orphans' Court may charge, in addition 
to the three dollars, such amount for a certified copy of 
petitions and orders as the fee-bill warrants in each case 
under the items of "copy of record or any paper filed, or 
any part thereof, for every ^ten words one cent," and "cer- 
tificate and seal, twenty-five cents," We assume that the 
charge of one dollar and fifty cents is the proper amount, 
as neither party dissents from the amount stated. It is 
therefore ordered that judgment be entered for the plain- 
tiff' in each case for four dollars and fifty cents, as furnished 
i^ tile case stated. 
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City V. James Blair. 



C. p. Lackawanna Co., 299, Jan. T., 1885. 7 March, 1886' 

City of Scranton y. James Blair. 

The portions of side-streets covered by the sidewalk extensions of 
the street to be paved are no part thereof, within the pavement laws^ 

The "door-yard privileges" appended to city lots in Scranton, are 
part and parcel of the lot, as regards pavement assessments. 

An ordinance paving city streets at the expense of the owners 
(cities of the third-class) includes the gutters thereof, they never hav- 
ing been previously paved by the city. 

A property-owner, in order to defend against an assessment for pav- 
ing on the ground of defects in construction, which he knew of at the 
time, must have notified the engineer in charge at the time. 

This was a scire facias sur pavement tax-lien. Trial 
by jury was waived, and the decision of the case was sub- 
mitted to the court. 

The findings of facts were substantially as follows : 

Upon petition of a majority of the property-owners on 
Wyoming Avenue, the councils passed an ordinance to 
have the same paved from Lackawanna Avenue to Mul- 
berry Street, and levied upon the lots abutting on said 
portion of the avenue a specific assessment, and provided 
that the work should be done under the supervision of 
the City Engineer. 

The city then entered into a contract for the paving, 
agreeing to collect and pay over to the contractor $1.30 
per square yard, providing that if the assessment on 
church property could not be collected, the city was not to 
be held liable therefor. 

The proprietors of the town -lots of the city provided 
originally for lots forty feet in width and one hundred 
and fifty feet deep, but conveying in addition thereto the 
privilege of enclosing a space ten feet wide and extend- 
ing along the front of the lot, between it and the street, 
which might be used for yard, vault, piazza, cellarway, 
bay-wiudow, etc., but could not be built upon. This 
space was called in common parlance " door-yard privi- 
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lege." The object gained was the erection of all build- 
ings ten feet back from the sidewalk. Upon a comer lot 
this door-yard privilege made the lot practically ten feet 
wider than the other lots. 

The contractors completed the paving, including the 
street, the gutters along side thereof, the square areas 
formed by the intersections thereof with the side-streets, 
and that portion of the side-streets covered by the exten- 
sion of the Wyoming Avenue sidewalks and door-yard 
privileges. 

The court found as a matter of fact, partaking of the 
nature of conclusions of law, that the door-yard privilege 
is part and parcel of the lot, and belongs to the owner of 
the lot, subject only to a restricted use; that the portion of 
the side-streets covered by the extension of the Wyoming 
Avenue sidewalks was no part of Wyoming Avenue 
within the laws and ordinances relating to pavements. 

The defendant's pro rata proportion, according to his 
frontage, of the cost of laying the pavement in the aduai 
road-bed (i e. portions of pavement on side-streets not in- 
cluded) of the avenue, was found to be $689.18. 

The Court (Hand, P. J.) then found inter alia the follow- 
ing conclusions of law : 

The city, by their ordinance, assessed specifically the 
persons and the properties liable to assessment, without 
any conditions or qualifications, as appears from the ordi- 
nance passed and the schedule thereto attached ; and hav- 
ing taken this mode of assessment it is not in the power 
of the court to increase that assessment. To do so would 
be in effect to repeal an ordinance, a law of the city, and 
•assume functions which belong by law to the councils. 

We conclude that the ordinance of the city authorized 
the paving of the whole road-bed on Wyoming Avenue 
from curb to curb; that the gutter is an essential part of 
the street, and the city had power to pave the whole street 
with one continuous kind of pavement, including gutters 
and intersections of cross streets, there having been no 
previous exercise of this power. 

The city were, however, confined by their ordinance to 
the road-bed of Wyoming Avenue. The portions on the 
side-streets designated as projections of door-yard priv- 
ileges, and of sidewalks, could not be paved under the 
ordinance in question at the expense of the lot-owners. 
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The amount for which each lot-owner is liable in this 
case is ascertained by dividing the whole cost of the pave- 
ment of the road-bed from Lackawanna Avenue to Mul- 
berry Street, to wit: from the line of the road-bed in 
Lackawanna Avenue to the line of the road-bed on Mul- 
berry Street, by the total feet of frontage, and multiply- 
ing the result by the feet frontage of each owner. The 
defendant is liable for the cost of the work, according to 
the contract, and not the value. 

The defendant in this case, under the special terms of 
this contract, which relate to the supervision of the city 
engineer, and are expressly authorized by clause 32, 
section 20, of the Act of 1874, was obliged, if he claimed 
defects in the mode of construction, which he knew of at 
the time, to notify the city engineer. 

The city acted as agent for the defendant in the con- 
struction of the work, and if the city let the contract to 
the lowest and best bidder, and the contractor in good 
faith performed the work, and the city, through her 
engineer, in good faith and in the exercise of his best 
judgment, approved of the work, the amount of the assess- 
ment may be recovered, although in the opinion of some 
witnesses the amount exceeds the actual value of the 
work. Recovery may also be had even though the terms 
of the contract were not literally complied with if the 
variations were allowed by the city in good faith and in 
the exercise of a sound judgment. 

It has been argued before us that upon the strength of 
the case Olive Cemetery, 12 N., 129, the church prop- 
erty is not liable for this assessment; that the Street Rail- 
way Company are not liable, and that we should therefore 
make a re-assessment against this defendant, including 
the amounts that are assessed against the churches and 
the Street Railway Company. We are of the opinion that 
the liability of these persons cannot be raised in this case, 
and we can give no opinion upon these questions; but if 
we could conclude that the churches and the Railway 
Company were not liable, we could not increase the assess- 
ment thereby against this defendant. 

The Act of Assembly places this duty solely upon the 
city councils and their ordinances, and they have assumed 
the liability of these persons and fixed the liability of all 
others. 
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We are of the opinion, as regards the churches, that the 
clause in the contract relating thereto relieves this defend- 
ant from, their portion of the assessment. 

He is only liable to pay his pro rata of what the city is 
liable for. Any amount not collectible from the churches 
is to be lost by the contractors, according to the express 
terms of the contract. If it had been intended to save 
this question as against the lot-owners, it should have 
been differently worded. 

In accordance with the foregoing facts and conclusions 
of law, the amount for which defendant was liable was 
$689.18, upon which he paid $569.40, leaving a balance 
unpaid before lien was filed of $119.78, to which is to be 
added 10 per cent, penalty and interest from date of lien 
filed. 

Judgment is therefore entered in favor of the plaintiff 
and against defendant, as of this date, for $133.72 and 
costs. 



0.P. Lackawanna Co. Equity . 4, Jane Term, 1865. 8 June, 1886. 

Williams et al. ▼. McAuvic. 

The borough cannot build a bridge across a stream, until the street 
for which it is required is first laid out. The bridge is to be built 
for the street, not the street for the bridge. 

This was a bill in equity brought by James J. Williams, 
Caleb B. Hackley, and other residents of the Borough of 
Archbald, against Patrick McAuvic, Burgess of said 
borough, Frank Cawley, and others, praying for an in- 
junction restraining the defendants from constructing a 
bridge across the Lackawanna River in the said borough. 

Among their averments in the bill was one, " that de- 
fendants have no legal right or authority to build this 
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new bridge, there being no street or highway connecting 
with or leading up to the points or place where they are 
making preparations to erect the same," which, though 
denied in the answer, was found to be substantially 
correct. The borough authorities had made preparations 
to open short streets over the property lying at the ends 
of the bridge in order to connect the bridge with adjoin- 
ing streets, but had not yet opened the streets. The first 
step taken was to resolve on building a bridge, which was 
to span the Lackawanna River at a point "on a lot once 
sold to Patrick White and now owned by Patrick Loftus." 
This lot lies at the foot of Wayne Street where it inter- 
sects with Laurel Street. Between the White lot and the 
stream are the lands of the D. & H. Canal Company. 

John R. JoneSy for the plaintifls. — The building of the 
bridge under existing circumstances would be an act of 
the borough officials unauthorized by law. Borough 
Council cannot by mere resolution expend the money of 
the tax-payers in building a bridge across a river at a 
point where there is no road leading up to the termini of 
the proposed bridge. A bridge is made for a road — not 
a road for a bridge. Petition must be presented to 
Quarter Sessions, viewers appointed, &c., and road opened 
before the defendants can lawfully invest the public 
funds in the way contemplated. Until that is done, the 
bonds should not be placed in the market, neither should 
the tax be levied, assessed, and collected. 

Amermfhan, J, F. Connolly y Stanton & RosSy for the defend- 
ants. — An injunction will not be issued to restrain a City 
Corporation from entering into a contract, when there is 
no valid statute preventing the making, 9 Am. Law Reg., 
125. In the exercise by Municipal Corporations of their 
legislative or discretionary powers, they are beyond the 
control of the courts. The jurisdiction of the Courts of 
Equity in Pennsylvania in granting injunctions extend 
only to prevention of acts contrary to law, not to acts con- 
trary to equity. Hagner v.^Heyberger, 7 W. & S., 104. 

Archbald, J. — I do not pass upon the necessity or 
advisability of this bridge. The simple question is 
whether the borough authorities are acting withjn their 
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established powers. If they are not, and are about to 
expend the moneys of the borough, or incur an indebted- 
ness contrary to law, then it is proper to continue this in- 
junction. Municipal authorities are to this extent within 
the control of courts of equity. 

The corporate officers of a borough have the right, 
under our statute, to " survey, lay out, enact, and ordain 
such roads, streets, lanes, etc., as they may deem neces- 
sary" (Act 3 April, 1851, § 2, P.L., 320). Conceding that 
this gives the right to construct bridges as part of such 
streets (c/ Penn Township v. Perry Co., 78 Fa. St., 459), 
it is only when a bridge is a part of a street or road, and 
only as a part of such street or road, that it can be con- 
structed. The street or road must be first laid out and 
ordained, and proceedings be taken to open the same, 
before the bridge can be built as part of it. As was well 
said at the argument, the bridge is to be built for the 
street, not the street for the bridge. 

Proceedings to open a street in a borough must be 
taken in accordance with the 27th section of the Act of 3 
April, 1851 (P.L., 326), as supplemented by the Act of 22 
April, 185() (P.L., 525), (c/. Somerset Road, 74 Pa. St., 63; 
Norwegian St., 81 Fa. St., 352, 353; Gilmore v. Borough 
of Connellsville, 15 W. N. C, 342). The burgess and town 
council cannot open a street, except in accordance with 
the provisions of these acts. They may lay out a street, 
that is, project or plan it; but, in order to get it opened, 
resort must be had to proceedings in the Quarter Sessions. 
And this is for a very good reason. The whole expenses 
are not lo be borne by the borough at large, but a jury of 
view is to allow damages to, and assess benefits on, the 
properties affected. In proceedings so instituted, also, 
parties in interest have a standing to be htard, the same 
as when application is made for the laying-out of an 
ordinary road. 

These essential prerequisites have been entirely dis- 
regarded in the present case. The borough authorities 
have laid out no street nor made application to open the 
same. The first step taken, apparently, was to resolve on 
building a bridge, which was to span the Lackawanna 
River at a point *'on a lot once sold to Patrick White and 
now owned by Patrick Loftus." This lot lies at the foot 
of Wayne Street, where it intersects with Laurel Street. 
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Between the White lot and the stream are lands of the 
Delaware and Hudson Canal Company. It is disputed 
whether the borough authorities have been able to make 
terms for these intervening lands, but it is immaterial 
whether they have or have not. Their authority to open 
the street does not depend upon their ownership of these 
lands, but on whether they have taken the proper statu- 
tory proceedings to make a street over them, which it is 
not pretended they have done. 

As the case is presented, it also involves the right of 
the defendants to impose the whole expense of this bridge 
upon the borough at large, by the issue of negotiable 
bonds for the estimated cost of the structure and its 
approaches. I am clear that this can not be done on the 
mere resolution of the borough authorities, and apart from 

Eroceedings to open a street, of which such bridge shall 
e a part, in conformity with what I have already said. 
But I shall not express myself further, as the question of 
the distribution of such expenses should properly come 
up in proceedings in the Quarter Sessions to open, and 
will require a careful interpretation of the several clauses 
and provisos of the 27th Section of the General Borough 
Act, as affected by the supplemental Act of 1856, referred 
to. 

The motion to continue the preliminary injunction is 
made absolute, and the preliminary injunction heretofore 
granted is directed to stand until the further order of the 
court. 
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C. P. XAckAwaanft Co., No. 77, April T„ 1S88. 1 JuM, ttm. 

Warden v. Weidner. 

The omiasion of the alderman to inform the party appealing froffi 
bis judgment, that a transcript is necessary, will not excuse the &il- 
ure to file a transcript. 

Rule to strike off appeal from the judgment of an 
alderman. 

It appears that the defendant in this case took his 
appeal in time, but, misled by the statement of the alder- 
man when he took it, that the appeal was all right, and 
that there was nothing more to do, failed to perfect it by 
taking out and filing a transcript. Upon application and 
affidavit the court ordered the transcript to be filed nunc 
pro tunc, and granted a rule to show cause why the 
appeal should not be stricken off. 

Ranck & Smithy for the plaintiff. 

Ward & Horuy for the defendant. 

Hand, P. J. — This appeal was filed too late. One de- 
fendant claims the right to appeal because he was misled 
by the alderman, who stated, when he entered bail, and 
paid the costs, that the appeal was all right, and that 
there was nothing more for him to do. The case is before 
us solely on the affidavit of one of the defendants. He 
admits that plaintiff claimed defendants were partners. 
He avers he was misled in that the alderman did not tell 
him it was necessary that a transcript must be entered. 
It is the duty of suitors to know the law. He must not 
hint to a mere omission of the alderman to state all the 
law. This rule is made absolute, and the appeal stricken 
off. Butterworth v. Pratt, 1 Chester Co. Rep., 53. 
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0,T. LatkMfOtttA Co., No. SSS, l^OTembeT t., IfiSEL 4 italMKtf^ iMk 

Nash ▼. Commonwealth. 

Act 26 June, 1873, P.L., 1874, p. 332, repeals all local laWs (Act 7 
April, 1870, P.L., 1040, prohibiting auction sale of imported goods 
in Lu2erne and Lackawanna County) relating to auctioneers. 

Under a penal law or a penal section of an act, the record of the 
alderman should both show on its face a legal offense ahd a violation 
in fact. The Act of Assembly should be cited verbatim, or referred 
to by title and date, or the substance of the law spread upon the 
record, and the judgment of the justice should find the fact of viokM 
lation in express words. 

Certiorari to an alderman. 

This was a proceeding to recover the penalty prescribed 
by Act 7 April, 1870, P.L., 1040, re-enacting Act 19 April, 
1856, P.L., 460, which provides a penalty for selling at 
auction any goods imported from without the county. 

H. A. Knapp, for the plaintiff. — Act of 1870 is repealed* 
Upon the passage of Act 26 June, 1873, Attorney-(jeneral 
Dimmick advised the Governor that it marked a total re- 
peal of all local laws upon the subject of the appointment 
of auctioneers. All prior legislation upon the subject 
being speqial. Act 1873 made a general system appli- 
cable to the entire state by classing auctioneers with 
merchandise brokers. The Act of 1873 has several times 
been judicially decided to work a repeal of all local statutes 
upon the subject of appointment of auctioneers. Com. v. 
Cotton, 14 Phil., 667; Com. v. Crall, 2 Lane, 221; Com. v. 
Frank, 1 Montg., 23. The record does not show that the 
plaintiff in error has violated the provisions of the act. It 
is the auctioneer appointed by virtue of this act, who alone is 
prohibited from importing and selling at augtion. At the 
time of the passage of Act of 1870 there were two other 
acts providing for the appointment of auctioneers in 
Scranton, neither of which placed any restriction upon 
importation and sale, viz., Act 11 April, 1869, P.L., 461, 
and 27 March, 1848, P.L., 270. 
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F. L. Hitchcock, W. H, Gearhart, for defendant. — The 
auctioneer is appointed under Act of 1870, there being no 
other under which he can be appointed. Act of 1873 only 
legislates upon the question of fees, taxes, &c., on auction- 
eers, whose appointment has already been provided for. 
In order that Act 1873 may repeal Act 1870, there must 
be "an irreconcilable inconsistency." Bank v. Com., 10 
Barr, 448; Egypt St., 2 Grant, 455. A general statute 
without negative words will not repeal a previous one 
which is particular, though there be some inconsistency 
between them. Burns v. Commis., 9 Harris, 37 ; Kilgore 
V. Com., 6 W. & S., 279. If Act of 1873 does repeal Act 
of 1870 as to the question who shall license auctioneers, 
this does not destroy the validity of the latter act as to its 
other provisions which are clearly not in conflict, for the 
court is bound to make both acts stand if by any possibil- 
ity this can be done. Egypt St., 2 Grant, 455; Kilgore v. 
Com., 6 W. & S., 279. A local law is not repealed by a 
general law upon the same subject, without express words 
of repeal. Dyer v. Covington, 4 C, 186. 

Hand, P. J. — ^This is a proceeding to recover the pen- 
alty prescribed by Act 7 April, 1870 (P. L., 1040), re-en- 
acting the Act of 19 April, 1856, P. L., 460, the second 
section of which provides a penalty of one hundred 
dollars for selling any goods, etc., imported from without 
the county for the purpose of being exposed to sale at 
auction. The questions raised and argued are upon the 
points in the exceptions that the second section of the Act 
of 1856 contravenes the clause of the Constitution of the 
United States regulating the commerce between the states; 
that the Act of 1870 is repealed by the Act of 26 June, 
1873, P. L., 1874, 332; and that the record does not suffi- 
ciently show a violation of the penal clause of the Act of 
Assembly. 

After a careful examination of the Act of Assembly 27 
May, 1841, Purdon, 179; the Act of 10 April, 1849, Pur- 
don, 181, pi. 8; Act of 15 May, 1850, Purdon, 181, pi. 9; 
in connection with the Act of 26 June, 1873, we are satis- 
fied that the latter act repeals all local laws relating to 
auctioneers. A license of the state is a power to sell, so 
far as the state law is concerned. The Act of 1849 em. 
powers and licenses. We think without going further 
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into these questions, that the opinion of Judge Futhy in 
CJom. V. Cotton, 14 Phil. R., 667, is the proper and only 
logical view that can be taken of the several Acts of 
Assembly relating to auctioneers. It is only the auction- 
eer, under the Act of 1870, who is liable to the penalty, 
and if that act is repealed there is no offense shown 
against this defendant. These views dispose of the second 
exception to this record, and sustain it. 

A learned argument has been made under the first ex- 
ception, but we decline to enter upon that question, as it 
is not necessary in our view of the case. 

We are of the opinion that under a penal law or the 
penal section of an act the record of the alderman should 
both show in its face a legal offense and a violation in 
fact. The Act of Assembly should either be cited ver- 
batim or referred to by title and date, or the substance of 
the law be freely spread upon the second, and the judg- 
ment of the justice should find the fact of violation in 
express words. It is impossible from this record (although 
there is an evident attempt to set forth a complete case) 
to determine whether defendant himself imported and 
sold the goods, or whether he sold goods that were im- 
ported for the purpose of being sold at auction. The 
alderman does not find the defendant guilty of a specific 
act that is a violation, and then enter judgment for the 
penalty, but simply enters judgment. The decisions are 
numerous upon Certiorari, thatin order to show jurisdic- 
tion on penal clauses, a full record must be made that 
shows an offense and a technical violation. In this view 
we sustain the second and third exceptions. Judgment 
is reversed. 
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HarrifloiL v. School District. 



C.P. LftckawBBiia Co., No. 80, NoTember T., IflBft. 4 Jumary, 1886. 

Harrison y. School District. 

A penal act (11 June, 1885, P.L., 108) prohibiting members of a 
certain body from being employed thereby, does not apply to con- 
tracts of employment already entered into, (1) because the act does 
not apply to past acts of employment, (2) because it impairs the obli- 
gation of the contract already executed. The employment by the 
board was fully executed at the time the contract was entered into. 

Case stated for the opinipn of the court. 

The facts are as follows. The plaintiff was a member 
of the Board of School Control of the City of Scranton, a 
city of the third class. While he was thus a member, he 
was regularly employed by the board to superintend and 
make the repairs on the property of the school district for 
the period of one year, at a certain rate for the time neces- 
sarily employed therein. 

Subsequent to the date of this employment, the Act of 
June 11, 1885, P.L., 108, was passed, prohibiting the 
members of boards of control of cities of the third class 
from holding any office 'of emolument under, or being 
employed by, said board. The sole question in the case 
is, whether, on account of the passage of Act 11 June, 1885, 
the plaintiff can recover for services rendered since the 
act, m pursuance of his employment previous to that date. 

J. Ben. Dimmicky for plaintiff. 

Fred. W, Ounstery for defendant 

Hand, P. J. — This is a case stated for the opinion of the 
court, with right to a writ of error. The facts are, that 
the plaintiff was a member of the Board of School Con- 
trol of the City of Scranton, a city of the third class. 
While such member, on the 8th June, 1886, the Board of 
Control at a regular meeting employed the plaintiff to 
superintend the repairs and also make repairs on the 
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property of said district for the period of one year from 
said date, and, for and on behalf of said district, promised 
to pay him at the rate of three dollars for each day de- 
voted by him to said employment ; that from the 1st day 
of July, 1885, to the 30th day of September, 1886, the 
plaintiff faithfully attended to the duties of said employ- 
ment, and devoted seventy-six days thereto. The nature 
of the plaintiff's employment was to keep an oversight 
upon the buildings, thirty-two in number, and whenever 
repairs were found necessary, either to make them him- 
self or to see that they were made. That three-quarters of 
his time was spent in making repairs himself, he being a 
mechanic, and the remainder in superintending others. 
The kind of work done was small carpentering jobs, 
putting in glass, sash-cords, repairing doors, changing 
desks, black-boards, attending to furnace-repairs, ordering 
coal, cleaning gutters, mending fences, &c. Previous to 
the employment of 8th June, 1885, the plaintiff had done 
the same work for several years. If plaintiff is entitled to 
recover, judgment is to be entered for the sum of $228, if 
not, judgment to be entered for the defendant, the costs to 
follow judgment. 

On the 11th June, 1885, the legislature passed "An Act 
to prohibit members of boards of school control in cities 
of the third class from holding any office of emolument 
under or being employed by said board " (P.L., 108). 

The sole question in the case is, whether, on account of 
the passage of the Act of 11 June, 1885, plaintiff can recover 
for services rendered since the act, in pursuance of his 
employment previous to that date. 

It is urged on the part of the school district that the 
act legally prohibits compensation for the services 
rendered, and on the part of the plaintiff that if it does 
prohibit, it is so far unconstitutional that it impairs 
the obligation of a contract. 

Very much learning exists in the decisions of the courts 
in regard to the interpretation to be given to the clauses 
in the National and State Constitution prohibiting the 
passing of any law impairing the obligation of contracts. 
We do not propose to cite the authorities on this subject, 
too numerous to cite, but shall briefly state our views of 
this case without an attempt to meet specifically the posi- 
tions taken by the learned counsel who argued the case. 
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There is no question of the power of the legislature to pass 
the Act of 11 June, 1885, nor of the propriety of the act, 
nor of its constitutionality so far as regards any employ- 
ment subsequent to its passage. Nor have we any doubt 
of its validity so far as it relates to holding any office cre- 
ated by act of the legislature. When the law has created 
an office the law may abrogate it where no restriction 
exists in the fundemental law. A distinction is to be 
made between an office, which is the direct creation of 
law, and a contract, which is the creation of the parties 
thereto. 

In the case before us, it is wise not to confuse the real 
issue by too much refinement, nor to destroy simplicity by 
complicated questions. In our view of the case the Act 
of Assembly (1) does not apply to this employment, and 
(2) if it does apply in language, it clearly impairs the ob- 
ligation of a contract. 

First, the act does not apply. Its language is, " that 
from and after the passage of this act it shall not be lawful 
for any director or member of the board of school control 
in any city of the third class * * * to be employed by 
said board while a member thereof, &c." The case stated 
shows that the plaintiff was employed before the passage 
of the act. This act is highly penal, as is shown in the 
second section thereof, and is therefore to receive a strict 
construction. We are aware that " to be employed" may 
have a double meaning, one importing a continuing occu- 
pation, and the other an incipient act on the part of the 
employer, but even in this view we apprehend that con- 
struction should be followed which would avoid imput- 
ing a penal act rather than one which presumes an offense. 
The language of the act is, however, it shall not be lawful 
* * * to be employed hy said boardy referring distinctly to 
an act in which the board is a party, to wit, the incipient 
act creating the employment. But further, the act does 
not prohibit a person from being employed by the board 
without compensation, it strikes at employment in any 
capacity in which there is compensation attached, or, as we 
shall see farther on, at such an employment as constitutes 
a contract. The employment to which compensation at- 
tached, was made before the Act of Assembly was passed. 
It was there that the compensation was fixed, it was there 
that it was agreed to be paid, it was there that the services 
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were agreed to be rendered. We are of the opinion, there- 
fore, that the language of the act does not apply to this 
case. 

Secondly, if the act does by its language apply, it im- 
pairs the obligation of a contract. It is urged that this is 
no contract; that it is purely executory ; that it is without 
consideration, and nudum pactum. We apprehend the 
learned counsel has mistaken the language of the decis- 
ions which have allowed acts of the legislature to inter- 
fere with what are called executory contracts. It is true 
that where a law would of itself become a contract, and 
another law is sought which would impair that contract, 
if the former is merely executory and something remains 
to be done by the legislative power before the contract 
may be termed executed^ there the latter act is held not to 
conflict with the constitutional provision. This is upon 
the principle that the legislature has reserved in its own 
control, the power to interpose against that which it has 
already done. But even in such a case, if there is suf- 
ficient consideration to support the executory contract, the 
power of the legislature to interfere and impair the con- 
tract is gone. Potter's Dwarris on Statutes, p. 477. 

But what have we in the case at bar? We answer, a 
contract, upon sufficient consideration between two parties 
able to contract, acting upon a legitimate subject-matter, 
and actually contracting. A contract on the one side to 
furnish labor, and on the other to compensate at a fixed 
price for a given time. The consideration is a promise 
for a promise, which isyi good consideration previous to 
performance and without performance. See Parsons on 
Contracts, vol. 1, p. 448. We have nothing to do with 
the value of the contract, its measure of damages in case 
of a break, or its remedy; we are dealing with the essen- 
tials of a contract which in principle may involve nominal 
value or immense considerations. 

We have a contract not constructive, as if the creature of 
a statute, not a child of the legislature, but one which is 
the act of the parties. In such a contract the school board 
can be deemed only as acting as an individual, and deal- 
ing with an individual. The power she exercised was an 
essential power necessary for the performance of her 
functions as a school board. She needed no express power 
to make this contract to repair her school-buildings; it 
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would be malfeasance in office for directors to allow build- 
ings to riin to ruin and decay. She entered into this con- 
tract with the plaintiff just as any contract is entered into 
between individuals; there was a quid pro quo; there was 
the consideration that if she had this work done by a 
person for the year to be paid by the day actually em- 
ployed, it would be for her advantage over and above the 
separate employment for each particular item of repair. 

Having a contract, the defense made by the district is 
that this Act of Assembly prohibits payment according to 
its terms. If we are right in construing the arrangement 
to be a contract, the non-fulfillment of it on the part of the 
school board would be a violation. If such non-fulfill- 
ment is freed by an Act of Assembly then the act impairs 
its obligation. It is therefore void. There can be no 
question that this contract was obligatory on the parties. 
If one performed his part, he could call on the other to 
perform his. If one refused, the other could demand 
compliance. Contracts have intrinsically their obliga- 
tions. The obligation grows out of the inherent elements 
which go to make up the contract. The contract thus 
made up creates a duty on the one side and the other. A 
law, therefore, which weakens or abrogates that duty im- 
pairs the obligation. 

The act in question, as we read it, was aimed at the very 
contract itself which exists in the cases mentioned, and 
within the purview of the act. It strikes at the holding 
of an office and an employment to which a compensation 
is attached. It would violate all principles of law recog- 
nized in enforcing liabilities of this kind to hold that an 
employment with compensation attached did not consti- 
tute a contracted relation. So careful and so just is the 
law that where there is no agreement whatever, when 
once valuable labor and services are performed, the law 
raises an assumpsit, or creates the contract by implication, 
by which to enforce the obligation of payment. 

It would not be urged for a moment in this case, if this 
law had not been passed, that the law would not enforce 
the payment of this obligation. Why, then, does not this 
act impair the obligation? A contract may always be 
said to be obligatory when the law will enforce its fulfill- 
ment. If a law, then, releases the obligation, it certainly 
impairs it. 
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In view of the foregoing considerations we are of the 
opinion that the plaintiff is entitled to recover. The case 
is free from any complicMion of notice not to perform 
after the passage of the act; both parties, so far as their 
action or non-action is concerned, seem to have considered 
it a subsisting contract. The defendant does not deny 
the equity of the claim ; on the contrary, admits it on the 
agreement. 

We cannot agree with counsel that this contract was 
illegal under prior legislation, nor that the plaintiff was 
legally compelled to resign his office, because of the act of 
1885 in order to relieve the act from the construction de- 
fendant would put upon it. If the act impaired the obli- 
gation of the contract it was void so far as it did. 

Upon the case stated, judgment is entered for the plain- 
tiff for the sum of two hundred and twenty-eight dollars 
($228) and costs. 



C.P. Lackawanna Co., 283. Janaary T., 1886. 4 January, 188C 
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It is not necessary f^r an act which is supplementary to another to 
include all the verbiage of previous legislation within its language, in 
order not to contravene Art. 3, sec. 6, Const. 1874. 

Act 18 March; 1875, P.L., 15, classifying cities and providing for its 

optional acceptance by the various cities, is not special legislation 

within the prohibition of Art. 3, Const. 1874. The acceptance by the 

already diversely chartered cities, tends to uniformity of legislation, 

. the very object of that section of the constitution. 

The classification in Act 18 March, 1875, P.L., 15, of property and 
rate of taxation, does not contravene Art 9, sec. 1, Const., 1874, as to 
uniformity upon " the same class of subjects." The classification is a 
natural one. 

Quo warranto ex. rel. John F. Connolly, district-attorney, 
against Frank N. Halstead, one of the assessors of the City 
of Seranton, a city of the third class. The object of the 
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suit was to test the constitutionality of Act 18 March, 1875, 
P.L., 15, under the provision of which the assessor had 
been appointed. 

H. N. Patrick, for the writ. 

J. H. BwmSy for the respondent 

Hand, P. J. — ^This is the casetofia^ritof quo warranto 
issued to test the title of Frank NrHadstead to the office 
of assessor of the Sixteenth Ward of the City of Scranton, 
a city of the third class. The information alleges that 
since the second day of April, 1883, the defendant has in- 
truded into the office of assessor of taxes of the Sixteenth 
Ward of Scranton, without having been legally elected 
and appointed thereto; that Nathaniel Halstead was duly 
elected and appointed for the said office on the twentieth 
day of Februftry, A. D. 1883. The answer of the defend- 
ant alleges that he was duly and legally appointed assessor 
to assess property for city purposes only, under the statute 
in such cases made and provided, to wit: Act of 18 March, 
1875, P.L., 15, which said statute was duly accepted and 
adopted by the City Councils of the City of Scranton by 
an ordinance duly passed by a majority of the members 
elected to ^ch branch thereof voting in favor of the same, 
and approved by the mayor upon the sixteenth day of 
March, 1877, being appointed assessor as aforesaid by the 
Judges of the Court of Common Pleas of said county on 
the twentieth of March, A. D. 1884, which office he accepted 
and has exercised and continues to exercise. 

To the plea and answer the plaintiff joins issue in the 
nature of a demurrer, admitting the facts and alleging 
that they are not sufficient in law, because the Act ot 
Assembly of 18 March, A.D. 1875, P.L., 15, is unconstitu- 
tional and in violation of the provisions of the Constitu- 
tion of the Commonwealth of Pennsylvania. The issue 
is joined on this sole question of the constitutionality of 
the Act of 18 March, 1875, a supplement to the Act of 
1874, dividing cities into three classes. 

The clauses of the constitution which it is claimed are 
violated by the Act of 1875 are: 

Article 3, section 6, relating to amendments. 

Article 9, section 1, relating to uniformity, of taxation. 



Digitized by VjOOQIC^ 



COMMON PLEAS REPORTER. 249 

Com. V. Halstead. 

Article 3, sections relating to local and special legisla- 
tion, as specified under that article. 

We can only briefly state our views in regard to the 
questions raised, and must base them rather upon general 
and recognized principles of constitutional law than upon 
the analogy of particular cases found among the decisions 
of our higher courts. While the demurrer places this 
issue upon the unconstitutionality of the whole Act 
of Assembly, it would be only necessary to inquire as to 
the validity of the appointment of assessors by the court, 
upon the application of the councils as provided for in 
the first section of the Act of 1876. Under article 12, sec- 
tion 1, we have no doubt of the power of the Legislature 
to vest, in their wisdom, the appointing of the assessors of 
cities for taxation for city purposes in the Judges of the 
Courts of Common Pleas. We remark in this connection, 
to be further dwelt upon, that the Act of 1876 applies to 
all cities of the third class to the same extent that the 
Act of 1874 does, and specifically to all cities of the third 
class, subject only to their acceptance. 

The objection, which seeks to break down the whole of 
the Act of 1875, that it violates section 6, article 3, of the 
Constitution in that it is amendatory of the Act of 1874, 
and, therefore, improperly drawn, because the Act of 1874 
is not re-enacted and published at length is, not well 
taken. Simply because a law properly expressed by title 
as a supplement to an act, the title of which is fully set 
forth, by construction is incidentally amendatory of the pre- 
vious act, or even necessarily so when germain to the whole 
subject-matter, is therefore within the provisions of the 
sixth section, article 3, would be a construction which 
would create a greater evil than that section was sought 
to remedy. All supplements are more or less amendatory. 
It was never intended that, because an act had this char- 
acter, it must necessarily include all verbiage of previous 
legislation within its language. The object of the section 
was to give a clear idea to legislators and citizens of what 
was intended as law, and to prevent the covering-up of a 
design by reference to title only. 

We come next to the question : Is the Act of 1875 pro- 
iiibited special legislation? 

It is argued that it is an attempt to sub-classify cities so 
as to reach forbidden legislation by indirection. The alle^ 
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gatioD is that the proviso of the fifth section works this 
apprehended evil, in that it makes three classes of cities, 
viz.: those who adopt the act, those who do not, and those 
who are chartered subsequently. It is erroneous to call 
it three classes; it is only two — those who are under the 
act and those who are not. If this be an evil, it is one 
which can hardly be avoided by legislation or constitu- 
tion, except in a new territory, not blessed with years of 
civilization. It is urged, that because a city, by its con- 
stituted authorities, has the option to accept of the amend- 
ment to its charter, the vice is allowed to come in. We 
apprehend, however, that this conclusion is neither 
logical, honorable to the present constitution, nor wise in 
view of the history which precedes this legislation. A few 
plain general statements will show this. The right of 
cities to their charters, and their specific vested rights has 
always been held by laws and constitutions to be sacred. 
Some of the severest struggles in history have been pro- 
longed to secure this right. Our present constitution in 
many ways recognizes this, even in the case of private 
corporations. A careful effort to avoid interference with 
acquired rights is apparent. When the Constitution of 
1874 was adopted there was an effort, it is true, to create 
uniformity and generality of legislation, and to sweep 
away, so far as possible, the evils of special legislation. 
In so far as this was to aftbct the future of the cities not 
then in being, it was no doubt wise; it may be also wise 
that it should, as far as possible, tend to make uniform 
the charters then in existence, but that it was wise, or in- 
tended to strip from the cities without their consent valued 
rights, or to impose upon them even benefits which the 
Legislature deemed such, without their consent, is not to 
be considered. The City of Scranton with others came 
into existence under a granted charter many years before 
the present constitution and the legislation thereunder. 
Very wisely did the framers of the Act of 1874 provide for 
a preservation of all vested rights, with an invitation to 
come under the provisions of the Act of 1874, in the 57th 
section of that act (P. L. 1874, p. 269). 

This section, we apprehend, does more to create uniform- 
ity of charters, or fundamental law regulating cities, than, 
any system of forced legislation imposed upon cities could 
have done. What was the problem presented to th* 
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Legislature in regard to uniformity of law relating to 
cities ? We are speaking now of full corporations, granted 
charters and rights, not of mere municipal divisions of 
territory, as towns and counties. The problem was, a 
class of cities already in existence, with varied charters, 
special legislation to the full extent, by some considered 
not an unmixed evil, by the cities themselves considered 
a legal and vested privilege. Was it to be supposed that 
our people were so forgetful of rights secured by law that 
they would attempt to force the old cities of the common- 
wealth to dress themselves up in the habiliments of the 
new era of things ? We apprehend the Act of 1874 shows 
a different view of their duty. They preserved all of the 
old to whom it rightfully belonged by a provision that 
"the acceptance shall not be construed to be a repeal or 
surrender of rights, powers, privileges, and franchises 
heretofore by law Conferred on such city, &c." This was a 
guaranty to all the old cities against vandalism and wan- 
ton disregard of privilege and right. Then follows the 
Act of 1875, preserving the same jealous care of rights 
valued by long experience in self-government, and pro- 
viding for new privileges. Having adopted the principle 
in the Act of 1874, which we have found to be wise and 
necessary, the same option must be given in the Act of 
1875, if beyond a peradventure vested chartered rights 
were not to be interfered with. Hence the condition that 
it must be accepted by the corporation. By this means it 
is plain that the tendency is increased toward uniformity 
of legislation. The proviso in the Act of 1875 applying 
to cities before incorporated was an absolute necessity in 
order to preserve franchises and to further the principle 
adopted in the Act of 1874. 

It is to be remarked that the principle which allows a 
corporation whose charter is in a sense a contract to 
accept of an Act of the Legislature is very different from 
that which prohibits the people from voting a law into 
existence when under the fundamental law they have 
delegated the law-making power to a body of representa- 
tives. It has been held in the latter case that such a law 
in unconstitutional, but we apprehend never in the former 
case. 

The only remaining question is that which relates to 
article 9, section 1, regarding uniformity of taxation. It 
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is urged that the division of the rate upou the three 
classes of property into a full rate, a two-third rate and a 
half rate, conflicts with this section; also the division of 
property into the three classes does the same thing. After 
careful consideration we are unable to discover any wan- 
ton exercise of power by the Legislature in this behalf. 
The language of the Constitution is " uniform upon the 
same class of subjects within the territorial limits of the 
authority levying the tax.'' It will not be urged that the 
Legislature can not fix the classes of subjects. It must do 
this. The Constitution cannot do it. The Legislature has 
always done it. A reference to the tax-laws shows this. 
Where is the prohibition that has taken this power from 
the sovereign power of the commonwealth ? If they can 
classify, then they may fix the rate, provided they make it 
uniform upon the same class of subjects within the territo- 
rial limits of the authority levying the tax, to wit: within 
the county, the city, the borough, or the township. But it 
may be urged that the Legislature cannot refine so much 
upon the classification as to destroy this provision of the 
fundamental law. This is true. It has been already held 
that the classification of cities is proper. The classifica- 
tion under the Act of 1875 is also proper. It is founded 
in experience, in natural necessity, and in an equal dis- 
tribution of burdens. We are dealing with incorporated 
cities, which require special provisions for health, police 
regulation, safety, and public convenience. The great 
source of expense to a city is found in the first classifica- 
tion of real-estate, the second source of expense in the 
second class, and the third source of expense in the third 
class. The classification is not refined, but natural, scien- 
tific, and we might almost say legal; for our courts, with- 
out legislation, have recognized the distinction between 
" rural " property in a city and improved property where 
assessment by the front foot is attempted for local im- 
provements. Whether, therefore, we look at it as a ques- 
tion of power or propriety, we reach the same conclusion. 
We are, therefore, of the opinion that the Act of 1875 is 
not unconstitutional, but within the powers not taken 
from the Legislature. 

We have said nothing thus far in regard to the merits 
of this legislation. If our views are correct, so far as 
uniformity of taxation is concerned the Act of 1876 is in 
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exact compliance with the letter of the constitution. It 
fixes the classes of property and makes the tax uniform 
on these classes. It would be useless to try to force city 
taxation down to the same uniformity as county and 
township taxation. It never will come to that from the 
necessity of the case, the objects to be attained and the 
values being entirely different. 

We look upon the legislation in the Acts of 1874 and 
1876, relating to cities, as an honest and wise attempt to 
benefit cities, and to adopt principles in conformity to the 
constitution, which will actually in experience er^ualize 
the burdens of taxation. The constitution, of itself, 
created two classes of cities, viz.: those existing with 
special privileges and those to come under the general 
laws for the first time in the history of the common- 
wealth. There exist only these two classes now. The 
Acts of 1874 and 1875 have been adopted by cities of the 
state. The city of Scranton in good faith adopted both at 
the same time, and for eight years taxes have been 
assessed under their provisions. They are proved to be 
beneficial. To declare the Act of 1875 now unconstitu- 
tional would work confusion, harm, and only evil. It 
cannot be done without the clearest conflict with the letter 
of the constitution. If it is in doubt it must stand. The 
classification is in the power of the Legislature, the rated 
tax is in accordance with the ability of the respective 
classes to pay, as well as in accordance with the burdens 
created by them. 

If an instance was needed of the beneficial eflects of the 
Acts of 1874 and 1875 in the small amount of corporate in- 
debtedness, in the relatively low rate of taxation, and in 
the acquiescence of those who have the burdens of tax- 
ation, the City of Scranton presents that instance. The 
spirit of our present constitution is to prevent the increase 
of both bonded indebtedness and the rate of taxation, and 
the Acts of 1874 and 1875 have tended to and produced 
this result. In fact the only cry which is heard is that 
the power does not exist to work out a contrary result, 
except by a vote of the people as now provided by law. 
The appointment of assessors has been made bj^ this 
court on the nomination of councils from year to year, 
and the only object sought has been judicious officers, 
who would be capable so far as possible, of an equalized 
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assessment. We discover no prohibition which avoids 
this legislative provision. It gives the people an oppor- 
tunity to know who is to be appointed, with an oppor- 
tunity to be heard. 

Upon principles which we are constrained to recognize 
we cannot set aside the expressed will of the Legislature 
as found in the Act of 1875. It has become part of the 
system regulating cities of the third class, and is not 
clearly nor by strong implication oflTensive to the funda- 
mental law. 

It is therefore adjudged that the defendant have and 
retain his office as assessor, and judgment is entered in 
his favor, with costs. 



0,P. Lackawanna Co., 427, October T., 1881. 4 January, 1886. 

Triveley v. Krouse. 

A judgment with condition attached can only be enforced accord- 
ing to the terms of such condition. 

A plaintiff in such judgment can not, as matter of course, issue 
execution to enforce it, and upon an application for leave to do so, 
the inquiry is for the court, and not for a jury, although where the 
facts are involved it may be proper to submit them to a jury. 

Where the condition in a confessed judgment provides for a dis- 
charge in case of inability to collect a certain debt, the fulfillment of 
the condition cannot be decided upon until the death or bankruptcy 
of the debtor: that he has no property is not sufficient. 

Rule to open judgment. 

The plaintiflF, M. H. Triveley, had sold certain land to 
the defendant, Alvy Krouse, in 1876. At the time Krouse 
purchased he had a promissory note of $600.00 against E. 
B. Triveley, a brother of M. H. Triveley, which he claimed 
should be allowed as payment on the purchase-money. 
In 1881, when the balance of unpaid purchase-money was 
$200.00, Krouse gave M. H. Triveley the note and confes- 
sion of judgment in this case, with the condition therein 
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being inserted as a compromise of Krouse's claim for the 
allowance of the $600.00. The note was for $200 one year 
after date, with confession of judgment, etc., and the 
following condition : *' The condition of this note is that 
whereas E. B. Triveley is indebted to me in the sum of 
$600.00, if therefore I succeed in collecting from him, the 
said E. B. Triveley, the whole sum due as aforesaid, then 
in such case I am to pay this note in full. If, however, 
after diligent eflforts I collect but a portion thereof, then 
and 'in such case, I am to pay said M. H. Triveley such 
proportion of this note as I collect of the said $600.00," 

Krouse brought suit against E. B. Triveley and obtained 
judgment, but failed to^ realize anything on the judgment, 
Triveley having no property. 

The plaintiff then issued execution on the judgment, 
which was stayed, and a rule granted to show cause why 
the judgment should not be opened and the defendant let 
into a defense. 

H, M, Edwards, for the rule. — Contended that as Krouse 
had duly commenced suit against E. B. Triveley and had 
obtained judgment, upon which, however, he was not able 
to realize anything, he was not liable on any portion of 
the $200.00 judgment. 

H. M, Hannah, contra. 

Archbald, J. — ^The plaintiflF, having accepted the con- 
fession of judgment in the form in which we now find it, 
cannot enforce it except according to the terms of the con- 
dition attached to it. The simple inquiry, therefore, is, 
what effect is to be given to such condition? 

The judgment-note is for $200, payable in one year 
from its date, August 16, 1881. The condition is, that 
" whereas E. B. Triveley, of Wilkes-Barre, Luzerne County, 
Pennsylvania, is indebted to me in the sum of six hundred 
dollars, if therefore I succeed in collecting from him, the 
said E. B. Triveley, the whole sum due as aforesaid, then 
in such case I am to pay this note in full. If, however, 
after diligent efforts I collect but a portion thereof, then, 
and in^uch case, I am to pay said M. H^ Triveley [the 

of thi 



such proportion of this note as I collect of the 
said sixTiundred dollars." 
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The circumstances attending the giving of the note in 
this form are disclosed by the depositions. The plaintifiF 
and E. B. Triveley, who are brothers, were at one time 
joint owners of certain land conveyed to them by their 
father. The defendant, Krouse, in 1876 bought the land 
of plaintiff, who prior to that, had bought out his brother, 
E. B. Triveley. At the time Krouse purchased, he held a 
promissory note of $600 against the latter, and claims that 
plaintiff was to allow him the amount of the note as a pay- 
ment on the purchase-money, this having been the under- 
standing upon which he purchased. However that may 
be, in 1881, when the note and confession of judgment in 
this case was given, the unpaid balance due from Krouse 
was $200, and, he still persisting 'in his claim, plaintiff 
agreed to allow him this amount provided he could not 
collect his debt out of E. B. Triveley. This concession was 
embodied in the condition in the note. The year's time 
given in the note was apparently to afford Krouse oppor- 
tunity to enforce, if possible, his claim against E. B. 
Triveley. In September, 1882, suit was instituted by 
Krouse, and on March 9, 1885, judgment was obtained, 
but execution thereon has failed to realize anything. 
And it is further shown that at no time since 1881 has E. 
B. Triveley been possessed of property out of which it could 
have been made. 

Upon this showing defendant asks to have the judg- 
ment opened and an issue directed to determine whether 
or not anything is due thereon. To this he would be en- 
titled were the judgment upon its face absolute and with- 
out condition, and, if the effect of the evidence also was 
that, after such effort as he has now made, there was to 
be no further liability on his part. But as the case stands, 
the condition upon which the judgment was given and 
accepted must be regarded as the only qualification and 
limitation of it, and we can not travel outside of its terms. 
The effect of this condition is not to entirely relieve the 
defendant because he has not so far been able to collect 
his debt from E. B. Triveley. Non constat, that he may not 
yet do so. And had he succeeded in persuading us into 
opening the present judgment, what would have hindered 
him, if Triveley's circumstances changed, from subse- 
(paently collecting his whole debt out of him? 

I think defendant has mistaken the measure of relief to 
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which he is entitled. There is nothing affecting this 
judgment which re(juires an issue to a jury. Being upon 
a condition, the plaintiff can only enforce it by showing 
himself entitled to do so according to the terms of such 
condition (Harger v. CommVs, J2 Pa. ^t., 262 ; Harmar 
V. Holton, 25 Pa. St., 245; Shaw v. Bayard, 4 Pd..fet., 257). 
He can not, as a matter of course, issue execution to 
collect it, and upon his application for leave to do so, the 
inquiry is for the court and not for a jury, although where 
the facts are involved it may be proper to frame sin issue 
and submit them. But in the meantime the judgment 
must remain. It is not discharged or released by such 
ishowing as defendant has made, and I do not know any 
limit to it, until the bankruptcy or death of E. B. Triveley 
has shown that there is no further possibility of defend- 
ant's collecting his claim against him. This leaves the 
matter in very indefinite shape, but the difficulty is that 
the condition of the judgment does not more specifically 
define it. 

The rule to open the judgment is discharged. 



C.P. LackawaDoa Co , 115, January T., 1884r. 

Parfrey v. Parfrey. ^ 

A divorce will not b6 decreed upon the uncorroborated testimony 
of the libellant. 

AU the testimony filed in the case is before the 'court, although 
part of it is not on the question of the divorce, but on that of alimony . 

After a decree of divorce at the suit of the husband has been re- 
-fused, the court will not grant an attachment for arrears o^ unpaid 
alimony. The occasion for its assistance is past when the suit is 
ended. 

Libel in divorce by Timothy Parfrey Against Margaret 

Parfrey, his wife, for desertion. The only testimony to 

^support the alleged desertion was that of the lebellant. 



Digitized by 



Google 



258 CX)MMON PLEAS REPORTER. 

Parfrey v. Parfrey. 

uncorroborated except by the general assertion of one wit- 
ness that the libellant provided a comfortable home for his 
family. 

t. F. Penman, E. K House for the libellant. 

C. B, Oardner, for the respondent. 

Archbald, J, — ^There is no testimony corroborating 
that of the libellant. This is not sufficient on which to 
base a decree in divorce. 

Decree refused, with leave to exhibit other testimony on 
or before the first day of next term, otherwise petition to 
be then finally dismissed. 

Additional testimony was then filed, tending to corrob- 
orate the previous testimony of the libellant. The re- 
spondent did not appear to oppose the decree, but her 
testimony was taken on a rule for alimony from the libel- 
lant, and was filed in the case. This testimony tended to 
show that she had Reason for leaving her husband's house, 
by reason of brutal treatment. 

Archbald, J. — The respondent has not appeared to op- 
pose the decree in this case, but that does not absolve the 
court from a careful inquiry into the facts to see that a 
proper cause of divorce is made out. 

The fact is established, that Mrs. Parfrey has absented 
herself from the habitation of her husband for over two 
years. Th^ cause of it is asserted by Mr. Parfrey to be 
her addiction to liquor, and his refusal to supply it, but, 
except by his own testimony, that this was the true cause, is 
not shown. That her leaving was without reasonable 
cause might be inferred from the testimony of his witnesses, 
that he was a kind husband and amply supplied the wants 
of the household. But, coming from parties not likely to 
know much about it, this has not much weight. There 
are few in the community who could not get such an en- 
dorsement: 

The depositions taken on the rule for temporary ali- 
mony seriously shake this testimony. It appears from 
the evidence of the tw^o daughters, as well as of other dis- 
interested witnesses, that the attempted reclamation of his 
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wife by Mr. Parfrey has not been in a manner calculated 
to win her back to his side. Blows and beatings seem to 
be the persuasion used, and Mrs. Parfrey directly asserts 
that the reason she left him at the last, Was because he 
abused her and threatened her life. Under such circum- 
stances it would seem more natural, if she were the appli- 
cant for a divorce rather than her husband. Any pre- 
sumption that the withdrawal of Mrs. Parfrey was a willful 
and malicious desertion, and without reasonable cause fin 
the words of the act), is thus met and rebutted, and tne 
grounds of divorce set up by the libellant negatived. 

To the objection, that this conclusion is brought about 
by the depositions which were only taken on the rule for 
alimony, I answer, that this is not altogether so. The 
weakness in the libellant's case is, in not sufficiently ac- 
counting, or giving a reason, for the alleged desertion of 
the respondent. It is true, it is in a measure accounted 
for by the libellant's own testimony, but that, weak in 
itself, is not substantiated by others. This led me to re- 
quire additional testimony, after my first examination of 
the case. That which has been anew submitted has 
added nothing substantial, and the whole disappears iii 
the light shed upon the transactions by the depositions 
taken on the rule for alimony. I cannot close my eyes to 
the latter. They are filed in the case and accompany the 
papers submitted to me. I do not consider it out of course 
to examine into their contents. In the face of them, I 
can not decree a xlivorce. 

Divorce refused, and libel dismissed at the cost of the 
libellant. 

A decree of divorce having been refused, a rule was 
then granted to show cause why an attachment should not 
issue against the husband for arrears of unpaid alimony. 

C. B, OardnefT, for the rule. 

E, H. HousCy contra. 

Archbald, J. — The petition for a divorce on the part 
of the husband has been dismissed and a divorce refused. 
We have thus declared, in favor of the wife, that the 
marital relations between the parties shall continue. 
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ynder the circumstances we can not see our way clear to 
award an attachment against the husband at the instance 
of the wife, for the arrears of alimony unpaid. The pur- 
pose of an allowance of temporary alimony is to afford the 
wife the means of subsistence, when she is either resisting 
a divorce applied for by her husband, or is conducting 
proceedings for a divorce on her own part. This arises 
out of necessity, since otherwise the husband would not 
only have an oppressive advantage, but to deny this assist- 
ance to the wife, might be to deny to her justice itself. 

But when the suit is ended, the occasion for this assist- 
ance is passed. Somehow she has obtained support pend- 
ing the suit, without calling upon the court to enforce its 
order for support out of her husband. It is true, this may 
be due to credit extended to her by others, who may have 
no right of recovering against the husband as for neces- 
saries furnished the wife (Graves v. Cole, 19 Pa. St., 173). 

But the order for temporary alimony is not made for 
them, but for the wife. Npr is it made to enable her to 
pay past debts, but to furnish her the means of support 
from day to day. Non constat, that the money, when paid 
to her will go to pay her debts. Its purpose is accomp- 
lished without ths^t. We do not mean to say that the 
.payment of arrears of alimony to enable a wife to pay 
debts contracted pendente lite for her support, will not in 
any case be enforced. If the wife were libellant, and an 
absolute divorce decreed, probably they would be with 
other costs in the case. But the ground on which the 
present decision is based, is that we are now, after the im- 
mediate purpose of and occasion for the order for tempor- 
ary alimony has passed, and after it has been determined, 
;that the relation of husband and wife must continue be- 
tween these parties, called upon to make a further breach 
into their domestic relations, by attaching the husband at 
the wife's instance. 

We do not consider it necessary or advisable to do this. 

The rule for an attachment is discharged. 
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ACTS OF ASSEMBLY. 
Confer Statutes. 
20 March, 1810, sec. 7, 5 Sm. L., 162. Cole v. Bishop, 225. 

13 June, 1836, P.L., 555. Road in South AHnglon, 71. 
4 May, 1841, sec. 10, P.L., 310. Com. v. Frank, 27. 

24 Februarj^ 1845, P.L., 52. Road in South Ahington, 71. 
7 April, 1870, P.L., 1040. Nash v. Com., 239. 
26 June, 1873, P.L. (1874), 332. Nash v. Com., 239. 

14 May, 1874, P.L., 159. Com. v. Dolphin, 85. 

23 May, 1874, sec. 20, cl. 33, P.L., 242. CUy v. R.R. Co., 1. 
23 May, 1874, sec. 20, cl. 33, P.L., 242. CUy v. R.R. Co., 29. 
18 March, 1875, P.L., 15. Com. v. Halstead, 247. 
18 March, 1875, P.L., 15. Iron Co. v. School District, 158. 
18 March, 1875, P.L., 15. Banger v. City, 108. 
18 March, 1875, P.L., 15. CUy's Apl., 60. 
12 June, 1878, P.L., 187. Oaylord v. Noble, 228. 
12 June, 1878, P.L., 184. Hosie v. Egerton, 43. 
1 June, 1883, P.L., 54. Com. v. Dolphin, 85. 
11 June, 1885, P.L., 108. Harrison v. School District, 242. 
30 June, 1885, P.L., 218. Com. v. Richmond, 189. 

AFFIDAVIT OF DEFENSE. 

*An affidavit of defense which avers that the vendor " war- 
ranted the goods ordered to be like and as good as the samples " 
will justify the inference of an express warranty, and will be 
sufficient. Tyrell v. Rockwell, 223. 

ARBITRATION. 

Who can appeal from award. See Assignment. 

*A submission to arbitrators of " the entire question of dam- 
ages to the premises of the plaintiff, actual or constructive, 
present or future" (taking of land by a R.R. Co., for tracks, etc.), 
includes such damages only as, under our present law, the plain - 
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tiff sustained by the exercise of the right of eminent domain 
granted to the It.It. Co.^ in the construction of its railroad. 
MiUer v. R,R. Co,, 11. 

*It is misbehavior for an arbitrator to listen to an ex-parte ex- 
position of the law from the counsel of one party. Miller v. R. 
R. Co,, 11. 

ASSIGNMENT. 

The depositing of money by the drawee in a bank to pay a 
certain draft when it arrives, is not an equitable assignment of 
the fund. Bank v. Higbee, 56. 

ASSIGNMENT FOR BENEFIT OF CREDITORS. 

*An assignee for benefit of creditors can appeal from an 
award of arbitrators, in ejectment against tenants in possession 
under him. Durkin v. Wymbs, 179. 

Attachment for alimony. See Divorce. 

AUCTIONEERS. 

Act 26 June, 1873, P.L. (1874), 332, repeals all local laws (Act 7 
April, 1870, P.L., 1040, prohibiting auction sale of imported goods 
in Luzerne and Lackawanna County) relating to auctioneers. 
Nash V. Com., 239. 

BANKS. 

Where the drawee deposits money in a bank to pay a certain 
draft (not in the bank at the time), he can revoke such direction 
at any time before the money is so applied. Bank v. Higbee, 56. 
Where money has been deposited by the drawee in a bank to 
pay a certain draft (not there at the time), the drawers have no 
interest in the money until the application to tlieir draft is made. 
(The deposit was to pay the draft, not the drawers.) Bank v. 
Higbee, 56. 

BOROUGHS. 

Power to build bridges. See Highways. 

*Act 1 June, 1883, P.L., 54, repeals all annual elections of coun- 
cilmen in the boroughs of this commonwealth, and provides for a 
classification according to the term of service. 

It is inconsistent with the fourth section of Act 14 May, 1874, 
P.L., 159 (ward elections), and repeals it by implication, and 
under it councilmen are elected at large by the borough, and not 
by wards. Com. v. Dolphin, 85. 

BANKRUPTCY. 

A debtor cannot waive the benefit of the bankrupt-laws ; it is 
contrary to public policy. May v. Bank, 102. 

A discharge in bankruptc)^ is res adjudicata, and is absolutely 
conclusive of any question that could have arisen on a waiver of 
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the benefit of the bankruptcy -laws given in anticipation of bank- 
ruptcy. The question of waiver cannot afterwards be raised in 
a collateral proceeding. May v. Bank^ 102. 

*The laches of defendant in setting up his discharge in bank- 
ruptcy will be excused where the plaintiff in a sci. fa. to revive a 
judgment has recognized the bankruptcy proceedings by naming 
the assignee as a party, and there is nothing in the case to warn 
the defendant that it was intended to hold him personally. 
Featherman -v. Beamish, 155. 

Bridges, when can be built. See Highways. 

Charity. Exemption from taxation. See Taxes. 

CONSTITUTION 1874. 

Art. 3, Sec. 3. Rogers v. Improvement Co., 210. 
Art. 3, Sec. 6. Com. v. HaUtead, 247. 
Art. 9, Sec. 1. Com. v. Halstead, 247. 

CONSTRUCTION. 

An Act entitled "An Act to Incorporate the Manufacturers' 
Improvement Company," which gave authority to the company 
to improve the navigation of a public highway (Loyalsock Creek) 
and charge tolls thereon, is unconstitutional, for the reason that 
the title does not express the subject of the Act as required by 
Const. 1790, Art. XI., Sec. 8 (Const. 1874, Art. III., Sec. 3). Rogers 
V. Improvement Co., 210. 

Costs, power of court over. See Criminal Law. 

Costs on reversed certiorari. See Justices' Courts. 

CouNciLMEN in Boroughs, election of. See Boroughs. 

Covenant against incumbrances. See Words. 

CRIMINAL LAW. 

*The court has the right to control the disposition of costs 
made by a grand or petit jury. Com. v. Bain, 187. 

Damages. See Eminent Domain. 

DEBTOR AND CREDITOR. 

Judgment-creditors of the owner of the equitable title (vendee 
under articles) must take care of themselves (by paying the pur- 
chase-money and controlling the title). If there is no actual 
fraud the debtor may confess judgment in ejectment (amicable) 
for the unpaid purchase-money. Price^s ApL, 79. 

Dedication. See Highways. 
Defeasance. See Mortgage. 

DEED. 

A voluntary deed, without a clause of revocation, made at the 
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solicitation of one child while smarting under an exaggerated 
sense of injustice from another child, will be set aside upon the 
application of the grantor. It is not so much what the grantor 
intended to do, as how the intent was created or formed. Bro- 
gan's ApL, 148. 

DIVORCE. 

A divorce will not be decreed upon the uncorroborated testi- 
mony of the libellant. Parfrey v.Parfrey, 257. 

All the testimony filed in the case is before the court, although 
part of it is not on the question of the divorce, but on that of ali- 
mony. Parfrey v. Parfrey, 257. 

After a decree of divorce at the suit of the husband has been 
refused, the court will not grant an attachment for arrears of un- 
paid alimony. The occasion for its assistance is past when the 
suit is ended. Parfrey v. Parfrey , 257. 

DOWER. 

*Where the consideration for a conveyance of land has failed, 
and the grantee, in satisfaction of such consideration, reconveys 
to the original grantor, such reconveyance will not bar the wife's 
dower, notwithstanding the failure of consideration. Ticknor v. 
Bessigue^ 96. 

*The service of the subpoena in divorce, made out of the state, 
cannot give the courts of this state jurisdiction of the person 
of the respondent, so as to decree a divorce. Briggs v. Brigga, 64. 

EJECTMENT. 

Where a vendee, in possession by articles of agreement, against 
whom ejectment is brought to compel the payment of the pur- 
chase-money , has been in continuous possession (since before the 
sale) under a title in his wife (her title never having been di- 
vested by reason of defective acknowledgment), he can s6t up 
her outstanding title to defeat the ejectment. Wonder v. 
Phelps, 192. 

EMINENT DOMAIN. 

*Under damages in eminent domain (taking by R.R. Co.), the 
stealing of fruit by the railroad hands, and the danger to the 
plaintiff, his family, and his cattle, cannot be included; nor can 
the danger from liability to fire on account of proximity to the 
railroad based on the assumption that, if the plaintiff" was killed 
or the buildings burned, under no circumstances could the 
plaintiff" recover hereafter. Miller v. R.R. Co., 11. 

EQUITY. 

*Equity has jurisdiction of a bill to restrain the collection of 
taxes from exempted property. Assn. v. (My, 217. 
The court bfeloW in reversing the master upon findings of fe-ct 
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should point out the errors of the master in his treatment of the 
facts. Origin's ApL, 89. 

ERROR. 

A writ of error does not lie to the exercise of a sound discre- 
tion (refusal of the court to grant a writ of quo warranto). 
Com. V, Davis, 166. 

EXCISE. 

♦Duties of the court as to granting licenses. In re Licence, 68. 

EXECUTION. 

The inadequacy of the price paid at the sale will not affect 
the deed, if bidders were not deterred by the representations of 
the purchaser. That the debtor paid the costs of sale seems to 
make no difference. Heath's Apl.^ 173. 

*Where a judgment has been transferred from one county to 
another after the five years have expired without a sci. fa. to 
revive, execution can be issued forth witli on the transcript in 
the new county. Crago v. Darte, 25. (Dissenting opinion.)^ 
Church V. Beck, 130. 

EXECUTORS AND ADMINISTRATORS. 

*Next of kin litigating the estate cannot properly administer, 
whether the suit be by or against the estate. Fulmer's Est.^ 65. 

*When the widow is incompetent by reason of her minority, a 
child of the decedent in ventre sa mere will deprive the father of 
the decedent of a share of the personal estate, and consequently 
of the right to letters. Fulmer's Est., 65. 

FEES. 

*Under the fee-bill of 1878 the clerk of the Orphans' Court is 
entitled to charge specifically for certified copies of the petition and 
order of sale, in proceedings for the sale of real-estate. Gaylord 
V. Noble, 228. 

FIXTURES. 

As between mortgagee and judgment-creditors, under a mort- 
gage which described the mortgage as mining property, mine- 
cars and tools in the blacksmith-shop are fixtures, and covered 
by the lien of the mortgage. lAve-Stock Co. v.Coal Co., 117. 

FRAUD. 

Where the owner of the equitable title (vendee under articles) 
confesses judgment in ejectment for unpaid purchase-money, the 
judgment will not be set aside as being in fraud of creditors (of 
the vendee), no evidence of such fraudulent intent having been 
seen. Price's ApL, 79. 

Taking a confession of judgment in ejectment for unpaid pur- 
chase-money and allowing the time given for payment to expire 
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before entering it on the docket is of no special significance 
(taken by itself) to indicate fraudulent collusion to hinder 
creditors. Price's Apl., 79. 

HIGHWAYS. 

*The draft annexed to the report can be considered as part of 
it, to show that the terminal points of the road reported are iden- 
tical with those proposed in the petition. Road in South Abing- 
Urn, 71. 

The viewers do not have to state in their report that they have 
endeavored to obtain releases, nor that in the assessment of dam- 
ages they have taken in consideration the advantages accruing 
to the land-owner from the opening of the road. Road in South 
Ahington, 71. 

The presumption is that the requirements of the statute have 
been complied with by the viewers, and therefore it is not neces- 
sary specially so to state in the report, unless specially required 
by the Act regulating the subject. Road in South Ahington^ 71. 

No requirement of record-evidence of notice can be fairly 
inferred from any provision of the general law, Act 13 June, 1836, 
P.L., 555, or of the Act 24 February, 1845, P.L., 52, under which 
this case is to be considered. Road in South AhingtoUj 71. 

Where one sets back his fence from the highway for his own 
convenient use of the vacated space, if there was no dedication 
to public use, the fact of such use jointly with the owner, and by 
his sufferance, will not establish a right by dedication, no 
matter how long it was continued. Griffin's ApL, 89. 

Dedication is a matter of intention, and is as complete in one 
day as in twenty-one years. Long-continued use by the public 
may be evidence of an intent to dedicate, but is by no means 
conclusive, and always yields to contrary proof of a satisfactory 
character. Griffin's ApL, 89. 

The portions of the side-streets covered by the sidewalk exten- 
sions of the street to be paved are no part thereof, within the 
pavement laws. City v. Blair y 231. 

The " door-yard privileges" appended to city lots in Scranton? 
are part and parcel of the lot, as regards pavement assessments. 
aty V.Blair, 2Zl. 

An ordinance paving city streets -at the expense of the owners 
(cities of the third class) includes the gutters thereof, they never 
having been previously paved by the city. City v. Blair, 231 . 

A property-owner, in order to defend against an assessment 
for paving on the ground of defects in construction, which he 
knew of at the time, must have notified the engineer in charge 
at the time. OUy v. Blair, 231. 

The borough cannot build a bridge across a stream, until the 
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street for which it is required is first laid out. The bridge is to 
be built for the street, not the street for the bridge. Williams v. 
McAuvic, 234. 

IDENTITY. 

Personal identity (appointment of S. J. Jacobs ; report by H. P. 
Jacobs) is a question of fact, and the entry of the decree in the 
court below conclusively establishes the &ct. Road in South 
Ahington^ 71. 

Inadequacy of price. See Execution. 

INSURANCE. 

Where prompt notice of a total loss is given by the insured, 
the company cannot avoid payment on the ground of insufficient 
proofs of loss, unless it has pointed out to the insured the defects 
in the proofs furnished, and called for more specific proofs. Fire 

Where the agent of the company makes a blunder in the 
description of the property in the application prepared by him 
and signed by the insured, he is the agent of the company and 
the company is liable. Fire Ins. Co. v. (Msick^ 139. 
Ins. Co. V. Cusicky 139. 

Although the insured was bound by the description in the 
application (mistaken description, made by the agent of the 
company who filled in the application), yet the company could 
not take advantage of the mistake of their agent and avoid pay- 
ment. Fire Ins. Co. v. Cusick, 139. 

Intestacy. See Will. 

INTESTATE LAW. 

*Where the devise to one of several residuary devisees has 
been revoked, the testator is intestate as to that portion of his 
estate the devise of which is revoked, and it descends to 
the heirs, subject to sale for the payment of legacies where the 
personal estate is sufficient. Harrises Est.^ 17. 

JUDGMENTS. 

Setting judgments aside. See Fraud. 

A judgment with condition attached Can only be enforced ac- 
cording to the terms of such condition. Triveley v. Krouse^ 254. 

A plaintiff in such judgment can not, as matter of course, issue 
execution to enforce it, and upon an application for leave to do 
so, the inquiry is for the court, and not for a jury, although 
where the facts are involved it may be proper to submit them 
to a jury. Triveley v. Krouse^ 254. 

Where the condition in a confessed judgment provides for a 
discharge in case of inability to collect a certain debt, the fulfill- 
ment of the condition cannot be decided upon until the death or 
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bankruptcy of the debtor : that he has no property is not suflfi- 
cient. Tnveleif v, Krouse, 254. 

JUSTICES' COURTS. 

The omission of the alderman to inform the party appealing 
from his judgment that a transcript is necessary will not excuse 
the failure to file a transcript. Wardell v. Weidner, 238. 

Under a penal law or a penal section of an act, the record of 
the alderman should both show on its face a legal 6fifense and a 
violation in fact. The Act of Assembly should be cited ver- 
batim, or referred to by title and date, or the substance of the 
law spread upon the record, and the judgment of the justice 
should find the fact of violation in express words. Nash v, 
Com.y 239. 

*A justice of the peace has power to grant a re hearing after 
the time for an appeal or re hearing allowed by Act 20 March, 
1810, Sec. 7, 5 Sm. L., 162, has elapsed, where the defendant has 
been prevented by sickness or prolonged absence, or mistake of 
the justice, from being present at the hearing or entering an 
appeal. Cole v. Bishop , 225. 

*At the re-hearing, judgment of non-suit cannot be entered 
against the plaintiff, his proofs and allegations having been 
heard at the first hearing. Cole v. Bishop, 225. 

*It is erroneous to enter judgment for costs upon a reversal on 
certiorari to a justice of the peace. Backus v. Foy, 137. 

Licenses. See Excise. 

LACHES. 

*The laches of defendant in setting up his discharge in bank- 
ruptcy will be excused where the plaintiff in a sci. fa. to revive a 
judgment has recognized the bankruptcy proceedings by nam- 
ing the assignee as a party, and there is nothing in the case to 
warn the defendant that it was intended to hold him personally. 
Featherman v. Beamishj 155. 

Landlord and Tenant. See Nuisance. 

MASTER AND SERVANT. 

If an employee is, in haste, called upon to execute an order re- 
quiring prompt attention, he is not presumed necessarily to 
recollect a defect in the machinery, or a particular danger con- 
nected with his employment, so as to avoid it. It would be most 
unreasonable to demand of him the thought and care which 
might be exacted when there is more time for observation and 
deliberation. Lee v. Woolsey, 35. 

The plaintiff must show a case clear of concurrent negligence, 
but when the measure of care which he ought to have exercised 
shifts with the circumstances or has been varied by the conduct 
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of his employer, the jury alone can determine whether he neg- 
ligently performed his duty. Lee v. Woolsey, 35. 

When the employer suddenly comes into the place of the fore- 
man, personally directs the work, and gives emphatic orders to 
move quickly, the care to be exacted from the employee is just that 
which laborers of ordinary prudence would exercise under like 
circumstances. Lee v. WooUey, 35. 

Mercantile Tax. See Taxes. 

MINES, MINERALS, AND MINING. 

What are Fixttires. See Fixtures. 

The new mine-ventilation law (Act 30 June, 1885, P.L., 218) 
requires a mine-operator to suitably prepare and deliver to the 
workmen, free of charge, the props and timbers which they need. 
But in order to make out a criminal offense against the statute 
for non-flirnishing of props, etc., it must be shown that a specific 
demand had been made, at least one day in advance, giving the 
length of the props or timber required. A general demand by a 
committee of workmen, and a refusal generally to cut and pre- 
pare, is not suflScient. Com, v. Richmond, 189. 

Where it is clear that the owner of a tract of land grants the 
right to take all the coal from beneath the surface, and the 
grantee obligates himself to mine and remove all said coal, and 
to pay a certain price for all coal mined, not less than a certain 
named quantity to be mined each year, the contract to be bind- 
ing until all the coal is mined, and the rights, covenants, etc., 
made binding upon the parties, their heirs and assigns, etc., there 
is an actual sale of the coal. It is none the less a sale because 
called a lease, with right of distress and clause of forfeiture. The 
taxes on the coal are payable by the lessees, the owners thereof. 
E.R. Co. V. Sanderson, 203. 

Misbehavior of Arbitrators. See Arbitration. 

MORTGAGE. 

Where the judgment-creditor agreed that if the property was 
bought in by him, he would convey the land to any one who 
would pay the debt within three months, the sheriflf's deed to 
him will not be decreed a mortgage, the judgment-debtor having 
failed to pay the debt within the time limited. Heath's Apl., 173. 

An agreement, if he should become the purchaser at the 
sheriff's sale, to convey to any one who would pay the judgment- 
debt within three months, is not a defeasance. Heath's ApL, 173. 

MUNICIPAL CORPORATION. 

Paving Highways. See Highways. 

*An ordinance adopting an Act of Assembly and its supple- 
ments may have its subject "clearly expressed in its title," 
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though the title does not mention the supplements. Iron Co. v. 
School District J 158. 

*In cities of the third clajss constituting one school-district, 
school-taxes should be assessed, levied, and collected, with refer- 
ence to the classification of property; "taxes" in Act of 18 
March, 1875, P.L., 15, includes school-taxes. Iron Co. v. School 
District, 158. 

*Act 23 May, 1874, sec. 20, clause 33, P.L., 242, authorizing coun- 
cils of cities of the third class to assess and collect taxes " for the 
payment of loans to support the government and make necesaary 
improvements," gives an ^additional powef of taxation, beyond 
that contained in clause one ; it provides for taxation for a single 
purpose, viz., the payment of loans. City v. R.R. Co., 1. 

Act 18 March, 1875, sec. 1, P.L., 15, was intended to authorize 
cities of the third class to levy a tax upon any species of property 
which is at the same time taxable for either state or county pur- 
poses (occupations). Banger^ s ApL, 108. 

Act 23 May, 1874, sec. 20, clause 33, P.L., 242, authorizes a levy 
for the payment of loans only ; but for loans made to support the 
government and to make the necessary improvements in the 
city. The making of a loan requires a careful consideration, and 
is accompanied by an issue of bonds. The power of a munici- 
pality to impose taxes should not be enlarged by any strained 
construction of a statute. City v. D. L. & W. R.R., 29. 

The additional ten per cent, authorized by Act 18 March, 1875, 
sec. 5, P.L., 15 (municipal taxes), is a constituent part of the tax, 
and is entitled to priority of lien therewith. City^s {TUiisville) 
ApL, 60. 

NEGLIGENCE. 

As between Master and Servant. See Master and Servant. 

Where a child of tender years is enticed on to a slowly-passing 
train by other boys thereon (riding by permission of the brake- 
man), and is injured thereby, there being no evidence that the 
brakeman (at his post of duty) saw him, the injury is not from 
the negligence of the railroad company or its employees. Wood- 
bridge V. R.R. Co., 46. 

Where a child of tender years runs out of the house without 
the knowledge of his parents and is injured on the railroad, his 
parents are not necessarily chargeable with contributory negli- 
. gence, nor is the child a trespasser in the sense that one of 
mature years would be under like circumstances. Woodbridge v. 
R.R. Co., 46. 
New Trial. See PRAcrricE. 

NOTICE. 

That the purchaser deems his vendor "shaky," and not in 
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good credit, does not affect him with knowledge of the vendor's 
intent to cheat his creditors. Hapgood v. Mcintosh^ 51. 

NUISANCE. 

If the landlord demised the premises with a cesspool so located 
that its use by the tenant would naturally result in a nuisance, 
the landlord will be liable. Fow v. Roberts, 133. 

OFFICE AND OFFICERS. 

The obligation of the city or county treasurer to pay over the 
mercantile appraiser's fees collected by him, arises under the 
bond given to the commonwealth and not under that given to 
the city or county. In case of failure to pay over, the bond to the 
commonwealth is the one to proceed upon. Com. v. Durkin^ 197. 

ORPHANS' COURT. 

*Proceeding8 in the Orphans' Court on appeal from the register 
are de novo. Fulmer^s Est., 65. 

PARTITION. , 

* Where there is a specific devise in severalty, either for years, 
life, or in fee, partition must follow the will. The partition of 
the estate of reversion or remainder must await the determina- 
tion of the particular estate in severalty which precedes it. 
Smith's Est., 181. 

*An adverse claim is not suflficient to arrest partition. Smith's 
Est., 181. 

*Contingent remaindermen are not parties who must be 
brought in, in partition, under Act 29 March, 1832, sec. 49, P.L., 
201. Smith's Est., ISl. 

Penal Statutes. Prosecution under. See Justk^es' Courts. 

Construction of. See Statutes. 
POOR. 

A mother's settlement acquired by her second marriage, is not 
communicated to her children by a former husband. Overseers 
V. Overseers, 170. 

PRACTICE. 

Where a suit is settled and marked " discontinued " the defend- 
ant cannot enter judgment against the plaintiff for costs, as in an 
ordinary discontinuance. Posten v. Mead, 215. 

Reversing master's report. See Equity. 

The entry of a rule for judgment for want of a sufficient 
affidavit of defense, recognizes the case as being in court, and 
practically disposes of the question of any defects in the appeal 
from award of arbitrators. Morahan v. Osthaus, 224. 

The omission of the officer to attest the jurat (on appeal from 
award of arbitrators) at the time is not fatal, it being properly 
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established that the oath was not actually taken. Morahan v. 
Osthaus, 224. 

If the court in answer to a request to charge on that point is 
warranted in saying, "we can discover no fraud/' and the jury 
find fraud, a new trial should be granted. If there was no evi- 
dence of fraud, the case should have been taken from the jury as 
requested. Hapgood v. McIrUoihy 51. 

The ten days' notice for a plea in Rule XXV., Sec. 4 (judgment 
for want of a plea, etc., on or alter the second Monday, on ten 
days' notice, etc.), means ten days' notice prior to the sec. reg. 
day, and any rule to plead entered subsequently must be a four 
weeks' rule according section 5. Myers v. Smith, 185. 

PROMISSORY NOTE. 

Where a defect in the quality of a chattel is^ alleged as a de- 
fense to a note given in payment therefor, fraud or warranty 
must be shown. Ames v. Owens, 99. 

QUO WARRANTO. 

Quo warranto is not a writ of right ; it lies to the sound dis- 
cretion of the court. Com. v. Davis, 166. 

Record. See Supreme Court. 

Register, Appeal from. See Orphans' Court. 

Res Adjudicata. See Bankruptcy. 

Revocation. See Deeds. 

Rule op Court, construction of. See Practice. 

SALE OF CHATTELS. 

Suit on note given for chattels. See Promissory Note. 

Where the vendor exhibits samples and warrants the goods 
ordered to be like and as good as the samples exhibited, shop- 
worn goods are unmerchantable and not in accordance with the 
warranty. Tyrell v. Rockwell j 223. 

Service of subpoena. . See Divorce. 

Shelly's Case, Rule in. See Will. 

SHERIFF. 

The court can restrain the sherift* by a rule to show cause 
(instead of a bill in equity) from selling fixtures which he has 
undertaken to separate from the freehold without levying on 
the freehold itself. lAve-Stock Co. v. Coal Co., 117. 

Sheriff's Sale. See Execution. 

STATUTES. 

*It is not necessary for an act which is supplementary to 
another to include all the verbiage of previous legislation within 
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its langtf&ge, in order not to contravene Art. 3, sec. 6, Const. 1874. 
Com, V. Halsteadf 247. 

*Act 18 March, 1875, P.L., 15, classifying cities and providing 
for its optional acceptance by the various cities, is not special 
legislation within th^ prohibition of Art. 3, Const. 1874. The 
acceptance by the already diversely-chartered cities tends to 
uniformity of legislation, the very object of that section of the 
constitution. Com, v. HaUteadj 247. 

*The classification in Act 18 March, 1875, P.L., 15, of property 
and rate of taxation, does not contravene Art. 9, sec. 1, Const 
1874, as to uniformity upon " the same class of subjects." The 
classification is a natural one. Com. v. Hahteod, 247. 

*A penal Act (11 June, 1885, P.L., 108) prohibiting members of 
a certain body from being employed thereby, does not apply to 
contracts of employment already entered into, (1) because the act 
does not apply to past acts of employment ; (2) because it impairs 
the obligation of the contract already executed. The employ- 
ment by the board was fully executed at the time the contract 
was entered into. Harrison v. School District, 232. 

A clause in a city charter empowering the city to make such 
laws, ordinances, etc., " as shall be necessary or convenient for 
the government and welfare of the said city," does not authorize 
the city to impose a license-tax on places of amusement (skating 
rinks). May<^ v, VaU, 162, 

SUPREME COURT. 

The Supreme Court must assume that the oath of the viewers 
was in the form prescribed by the act: the testimony pro or con 
is no part of the record. Road in South Abington, 71. 

The Supreme Court will not reverse for an error which does no 
harm. Mre Ins, Co. v. Cusiek, 139. 

TAXES. 

Restraining collection pf. See Equity. 

Payable by lessees of coal Ifinds. See Mines. 

If the ownership of the surface and the underlying coal be 
severed, the separate interests of each owner may be taxed sep- 
arately : the aggregate valuation thereon should be the same as 
if both interests were united in one person. 
**"' If the title to the surface and to the cosl be owned by one 

person they cannot be separately valued and separately assessed. 
Coal in place is taxable as land only : the fact that the aggregate 
on the surfJEice and on the coal beneath is no greater than should 
be put on the land, matters not. City v, OUhert, 31. 

Taxes upon occupations must be uniform. One member of a 
class can not be taxed one sum, and another member another 
sum. Act 18 March, 1875, sec. 1, P.L., 15, was intended to author- 
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ize cities of the third class to levy a tax upon any species of 
property which is at the same time taxable for either state or 
county purposes. (Occupations.) Banger v, OUyy 108. 

A voluntary military organization is a public charity within 
the meaning of the constitution and the statute, and thus 
exempt from taxation on its armory. The occasional renting of 
the armory hall for public gatherings and the revenue derived 
by the investment of donations in real-estate, are not sufficient 
to change the character of the institution, or to destroy its rights 
to the exemption claimed. Assn. v, City^ 217. 

Paper-hangers who hang paper taken from their own store are 
liable for mercantile tax under Act 4 May, 1841, sec. 10, P.L., 310. 
The paper hung by them is a sale within the Act. Com. v. 
Frank, 27. 

Title in ejectment. See Ejectment. 

Treasurer, City. See Office. « 

Vendee in possession. See Ejectment. 

WAIVER. 

A debtor cannot waive the benefit of the bankrupt laws : it is 
contrary to public policy. May v. Bank, 102. 

WILL. 

*The intention in the will, will control the application of the 
rule in Shelley's Case ; the first taker will take for life only. 
Smith's Est, 2Sl. . 

Where the devise to one of several residuary devisees has 
been revoked, the testator is intestate as to that portion of his 
estate the devise of which is revoked, and it descends to the 
heirs, subject to sale for the payment of legacies where the per- 
sonal estate is insufficient. Harris's Est., 17. 

WORDS, PHRASES, ETC. 

A decree of the court under Act 12 June, 1878,. P.L., 184 (indebt- 
edness ; newly-erected boroughs) is not an assessment such as 
creates a lien or incumbrance, within the meaning of a covenant 
against incumbrances, and to pay taxes already assessed. Hosie 
V. Egerton, 43. ... , . • 

Writ OF Error. See Error. 
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